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Preface

This book is aimead at legal professionals, law students and other persons who

regularly deal with legal documents written in English. It constitutes a practical
reference and self-study resournce, which will helpyou both understand English
legal l[anguages as it appears in contemporary writtan and oral contexts, and to

uze chear, accurate English in everyday legal and business situations.

The book falls into three parts. The first part focusas on the key aspects of legal
English writing, and provides detailed coverage of the following areas:

Intreduction to legal English
Elemants of legal writing
Punctuation for legal writing
Basic standards of lagal writing
Elements of good style

What to avoid

gritish and American English

The second part deals with the drafting of contracts and other kegal documents,
as well as letters, emails and memoranda. Thera is also a chapter on applying for

legal positions, which contains advice on the composition of CVs and application
letiars.

The following areas are coverad:

Contracts: performance, termination and remedies
Contracts: structure and interpretation

Contract clauses: types and specimen clausas
Drafting legal documents: language and structure
Correspondence and memoranda

Applying for legal positions

*o 00 OS

The third part looks at the key areas in which English is used orally in legal practice
and how English usage can be tailored to achieve maxmum effectvenass in
different siuations. Specific suggastions as to phrases that may be used in
commonly encountered sibuations are given throughout this part of the book.

The follcwing areas are coverad:

Aspects of spoken English

Meeting, greeting and getting down to business
Interviewing and advising

Dealing with difficult people: ten-paint guide
Court advocacy

Magotiation

*o 00 0S



xii - Preface

®  Chairing a formal meeting
®  Making presentations
®  Telephoning

' Throughout the book, clear and concise explanations of different issues are

- supported by practical examples, These range from specimen clauses, contracts

- and letters 1 transcripts of court hearings and client interviews. The book also

- contains no fewer than 35 separate s f-study exarcises, ranging from short

- gap-filling exercises to more invofved comprehension exercises. ANswers arg

- contained in a key at the back of the book. In addition to thesa self-study

- awarcisas, further resourcas, and study tools can ba accassed in the Companion
Website at www. routledgelaw.com/books/companionwebsites and on the

. author’s matenials website at wwaw. legalenglishstore.com.

In addition, the book includes extensive glossaries explaining the meaning of key
 legal terminalogy.

- Rupert Haigh
- 13 February 2009
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Introduction to legal English

THE DEVELOPMENT OF MODERN ENGLISH

The English language contains elements from many different European languages
and has also borrowed words from a wide variety of other languages. it is
impossible 1o grasp how these influences affect the language without
understanding a Iitthe about the history of the British 1sles.

Prior to the Roman imvasion in 55 ac, the inhabitants of Britain spoke a Celtic
diglect. Latin made little impression until 5t Augusting arrived in .z 597 1o spread
Christianity, Latin words are regularty used in English, particularly in professional
language. In the kegal profession, Latin phrases like inter alia (among others) and
gar 52 (in itself) remain in current use.

Subsequently, the Angles, 5axons and lutes invaded the British Isles from
mainland northern Europe. The [anguage they brought with them forms the

basis of what is known as Old English. This gives us the 100 most comimanly used
wiords in the English language fwords like God, man, woman, child, fove, live, ga,
at, o).

The Vikings began to raid the northeast of England fram Scandinavia from the
eighth century onwards. At & later date, a significant number of Vikings settled in
this area, bringing with them thair own linguistic contribution twhich can be seen
for example in the numarous place names in the northeast of England (and
scotland) ending in -by or -tharpe, -wick, -hiam and in words such as egg, husband,
law, take, knife),

In 1044 the Normans invadad from northern France and congquerad England,
Words such as court, parffament, justice, soveralgn and marriage come from this
period.

Later, the English helped themselves initialty to further words from French, such as
chauffeur, bourngenis, elite, As the British Empire expanded, further opportunities
1o borrony words ardse —words such as fabod and pukka came into the English
language from that period.

The result of this multiplicity of linguistic influences is a rich and diverse language
with a complex grammar and many Synomyms, For example, a coming together of
two or more people could be a meeting or gatherng (Old English), assignation or
encounter (Qkd Frenchl, a rendezvous, rally or rewmion (French), a cavcus
{Algonquin, pow-wow (Narragansatt) or a frpst (0ld French).



2  Legal English

m SOURCES OF LEGAL ENGLISH
Lagal English reflects the mixture of languages that has produced the English
language generally. However, modern legal English owes a particular debt to
French and Latin. Folowing the Norman invasion of England in 1048, French
bacame the official [anguage of England, although most ordinary people still spoke
English, For a pericd of nearly 300 years, French was the languaga of legal

proceadings, with the result that many words in current legal use have their roots
Ir this period. These nclude property, estate, chattel, lease, executor and ferant.

Dunng this period, Latin remainad the language of formal records and statutes,
Howeewer, since only the kearned were fluent in Latin, it never bacame the language
of legal pleading or debate,

Therefore, for several centuries following the Marman invasion, three languages
weare used in England. English remainad the spoken language of the majority of
the papulation, but almost all wting was done in French or Latin. English was not
usad in legal matters.

In 1354, the Statute of Pleading was enactad (in French). It stated that all kegal
proceadings should be in English, but recarded in Latin, Nonetheless, the use of
French in legal pleadings continued into the seventeenth century in some areas of
the law. In this later period, new branches of - in particular - commercial law
began 1o develop entirely in English and remain relativaely free of French-based
terminology.

As the printed word became more commanplace, some writers made a delibarate
affort to adopt words derived from Latin, with the aim of making their text appear
morz sophisticated. Some legal words taken from Latin in this way are aajacent,
frustrate, inferior, legal, gliet and subscriba. Some writers also started to use a
Latin word order. This ked 0 an amate style, deliberataly usad to impress rather
than inform, Even today, Latin grammar is responsible for some of the ornateness
and unusual word order of legal documents. 1t also lies behind the frequent use of
shal! constructions in legal documents.

English was adoptad for different kinds of legal documents at different imes. Wills
bagan to be written in English in about 1400, Statutes wers written in Latin until
about 1300, in French until 1485, in English and French for a few years, and in
English alone from 1489

m WHAT MAKES ENGLISH DIFFICULT?
Iti5 said of chess that the game takes a day to kearn, and & lifetime to master. in

similar vein, English is reputed to be an easy beginner's languaga in which it is
nevarthalkass very hard to achieve native-level fluency. Why 15 this?
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There are probably four main factors that make English difficult to master, These
are:

1 Lack of clear rules of grammar. We have seen how English is 8 product of various
differant linguistic traditions. One of the results of this is a comparative lack of
consistent grammatical rules. Prepasitons are a clear example of this.

2 Extensive vocabulary. There are many diffarent ways of saying the same thing in
Englizh, This is again dua o tha fact that English draws upon different linguistic
traditions. For example, if you wanted to say that something was legally
permissible, you could use the 0 Norse (Scandinavian)-derived word, Ewiil.
afternatively, you could usa the Latin-derved waord, fegitimate, Or, if you wanted
a more emative wortd, you could use the Old English word, right. To take ancther
example, when @lking about employment do you say calliing, career, profession,
empioyment, job, work, ocoupation of vocalon?

2 The use of phrasal verbs in English tand legal English}. For example, wou puf
dowr B deposit, and you enter into 8 contract. These combinations must be
learned indivdually becausa they invoehe using a verb with a preposition or
adverb or both; and, as noted above, prepositions do not follow clear
grammatical rules Some of the phrasal verbs most commonly used in legal
English are setout in a glossary at the back of tha book.

4 The use of idioms. Idioms are groups of wonds whose combined meaning is
differant from the meanings of the individos! wosds. For example, the exprassion
ower the moon means "happy”. Idioms are frequent in ordinary English - they are
a distinctive elemeant of the way native English speakers use the language. Thay
are found less often in legal English, but exist in some legal jaraon. For examphe,
the exprassion on aif fours is used to refer to the facts of 8 case that correspond
exactly to the facts of a previous casa,

|||||||||||||||||||||||||||||||||||||||| R P PR TN Y | (I P (I TR

WHAT MAKES LEGAL LANGUAGE DIFFICULT?

One of the main reasons why legal language is sometimes difficult to understand
is that it is often very different from ordinary English, This comprisas two issues;

1 The writing comsentions are different: sentences often have apparently peculiar
structures, punciuation is used insufficiently, foreign phrases are sometimeas
used instead of English phrases (2.8, imter alia instead of among others), unusual
pranouns are emploved (the same, the aforesand, etc), and unusual set phrases
ara o be found (nuil and void, 8 and sundny).

2 A large number of difficult words and phrases are used, These fall inte four
categories, brief details of which are ghven below,

Copyrighted material



4 Legal English

1.4.1 Legal terms of art

Legal terms of art are technical words and phrases that have precise and fied
legal meanings and which cannot usually be replaced by other words. Some of
these will be familiar to the layperson (e.g. patent, share, royalty). Others are
generally only known to lawyers (e.g. bailment, abatement),

A number of frequently encountered terms of art are defined in the ghossary of
legal erminclogy at the back of this book.

1.4.2 Legal jargon

Terms of art should be differentiated from legal jargon. Legal jargon comprises
waords used by lawsers, which are difficult for non-lawsers to understand. Jargon
words range from near-slang o almost Bchnically precise words. Well-known
examples of jargon include boilerplate clause and corporate vail,

Jargon includes a number of archaic words no longer used in ordinary English,
These include annwi (it declare that something, such as a contract or marriage 1s
na lenger legally valid) and baguest (to hand down as an inhentance propearty
other than land).

It also Includes cartain obscure words which have highly specialisad meanings
and are therefore not often encountared except in legal documents. Examplas
inciede emoiumeants (@ person’s earnings, including salaries, fees, wages, profits
and benafits in kind) and provenance (the onigin ar early history of someathing.

Jargon words should be replaced by plain language equivalents wharever
possible,

1.4.3 Legal meaning may differ from the general meaning

There is als0 a small group of words that have one meaning as a legal term of art
and anather meaning in ordinary English. One example is the wond disiress, which
as a legal term of art refers to the seizure of goods as sacurity for the
performance of an obligation. in ordinary English it means anxiety, pain or
exhaustion, Here are some further examples,

Consideration in [egal English means an | Consideration in ordinary Englsh maans,
act, forbearance, or promize by one party | (1) careful thought, (2) a fact @ken into

1 a cantract that constitutas the price far | account when making a dedsion, (3)
which the pramise of the other party is thaughtfulness towards others,

bought. Consideration is essential to the
validity af amy contract cther than one
made by deed.

Copyrighted material



Construction in legal English means
intenpretation. To construg” is the

Construction in ordinary English means;
{1} the action of constructing [28. 8

irfinitve verd form of thee term. building]; (23 & building or cther structune;
{3} the industry of eracting bulkdings.

Redemption in legal English meaans the | Redemption in cadinary Engish usually

return oF repossassion af property means Chistian sabation.

ofiered as securily on payment of a

martgage delt or charge,

Tender in legal English means an offerto | Tender in ordinary English means: (1)

sUpply 2oods or serioes Mormally a gentle and kind; {2} fof food) easy to cut or

tender must be accapted to croate a
contract,

cneve; (3) (of & part of the Dody) palnful to
the touch; (4) young and vuineratile; (S)
easily damaged.

Further examples may be found in the glassary dealing with obscure
words and phrases at the hack of the book.

Words may be used in apparently peculiar contexts

A number of words and phrases, which are used in ordinary English, are alsg used
in legal English but in unusual contexts. Examples include furmish, prefer, hold, For
details of the meanings of these and other words and phrases, refer to the
glossaries dealing with obscure words and phrases at the back of the book.

Introduction to legal English 5

1.4.4
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2 Elements of legal writing

The aim of this chapter is not o provide comprehensne coverage of all aspects of
grammear, but merzly to provide guidance on various issues that may cause
difficulties in legal writing,

EETD s

m
o
m
]
]
LA
m

Articles in English include the, & and an.
A few simple rules clanfy the way in which these articles should be used,

A and an are indefinite articles, A 1s usad when mentioning something for the first
tima ("a client walked into the office”). AR is used in the samea circumstances but
only whera the following word begins with a vowel ("an attorney walked into the
offica’),

The is the definite article, It is used when refermnng to something already
mentioned bafore [‘the client then sat down’), or when referring to something that
is the only one of its kind {'the sun’}y or when referring to something in a general
rather than specific way {'the Internet has changed our way of life').

I some circumstances, articles should be omitted. For example, when a sentence
links two parallel adjectival phrases, the article should ba omitted from the second
phrasa, Hera is an example:;

The judge ruled that Cloakus Ltd was @ valioly registered and a8 existing company

In addition, whan using certain abstract nouns in a general, conceptual sense, it is
not necessary to use an article o precede the noun. For example:

In the event of conflict behween the defnibons given in appendix 1 .and the
definitions given in the contract, the contract shall prevall

There is no need here to precede conflict with a, since conflict iz used ina

general conceptual sense. However, when referring 1o a spectic conflict, articles
should be used, as in "the opposing factions took part in the conflict’.

Correct these senfences by adding articles as oppropriate, The answers can be
found in the onswer key of the bock of the book,

%ﬁ Alternatively, wisit the Compaonion Website fo oocess this guestion
Ay online.

(1) Parties signed contract today after having discussed price.
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(2)  Lawyer about whom | spoke arrived at meeting too late to advise about
amount of damages company could get.

(3]  If there is telephone call for me about case, put it through,
(4)  Client said that Roggins was inefficiently run and unprofitable company.

() Muobile phone has revolutionised way in which firm does business.

Prepositions are words used with a noun ar pranoun, which show place, position,
time or methad.

Frepositions such as to, in, from, between, after, before, «tc. normally come
before & noun ar proncun and give informanon about how, when or whera
someathing has happened i"she arrved before lunch’, ‘I travelled to London’,

The prapasition between should be followed by an object pronoun like me, him
ar is instead of a subject pronoun such 1, she and we. It is therefore corract to
say "this matter is between you and mea’ and wrong to say 'this mattar is between
wou and I,

The main problem for tha non-native spaaker is remembenng which preposition
to use. There are no clear rules to follow in this respect, but some examples of
COMMON USAges ara sel out halow;

» The parties to this agreement . ..
The goods must be deliverad to the purchaser.
The commencement/termination of this agreement . . .

The price list set outin Schedule 1. ..

Rovalties will be paid in accordance with this agreement for a panod of
five years.

The goods must be delivered within 14 days,
The Company agrees to provide training for service personnel.
The agreement may be @rminated by notice.

An arrangement between the Seller and the Buyer . . .

It is agreed that the goods will be collected from the Seller's warehouse
at 21 Redwoods Road,

It is agreed that the goods will be collacted from the Saller's warahouse
in‘on Redwoods Road.
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®  Interest will be charged on any unpaid instalments after the expiration
of a period of 28 days from the data hereof.

L He was charged with murder.
®  The property at 2 Pond Road is sold with vacant possession,

[t i5 impartant to note that in certain circumstances it may be possible to use mare
than one praposition, and that there may be small but important differences in
meaning betwesan them. For exampla, the sentence:

rhe goods must be delfvered within 7 days

is subtly different from

The goods must be delivered in 7 days

The use of the word within makes it ckaar that the goods may be deliverad at any
time up to the seventh day, while the word i implies that the goods should be
deliverad on the saventh day. This minor linguistic difference could be critically
important in & contract for the sale of goods.

Replace the missing prepasitions in the gops in the following sentences. The
answers con be found in the answer key of the bock of the book,

g@"‘h Alternatively, visit the Companion Website to access this question
et online,

(1)  Ten units must be delivered the buyer 30 Nowvember,

[2) This agreement can be terminated
notice Writing.

giving not less than 14 days'

(3) Rent will be paid accordance this agreement.

(4) This s an agreement the parties to the contract.

(68) The goods are to be moved
28 August.

A pronoun is 3 word used instead of & noun o indicate somecns or someathing
already mentioned or known. For example, I, you, this, that,

the defendant’s warchouse no later

Franouns are usad 1o avoid repeated use of a noun. They are usualty usad to refer
back to the last used noun.

Lagal drafters have traditionalhy avoided using personal pronouns such as he, she,
we, they. instead raplacing them with formulations such as the said, the
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aforesaid, or the same. The reason for this is a fear of ambiguity in cases where
it is unchear to which noun the pronoun might rafer if @ number of partes are
mentioned in the document.

Here s an example of a sentence made ambiguous by unclear use of persanal
pronouns:

He arrived with James and John. john then continued his journey Dy car. lames

stayed at the dapot, and he followed fahn later,

The modern trend, howewver, is to use pronouns whene possible, as their use
makes documentation less formal and intimidating, For example, You must pay
the sum of £100 per manth to me® is easier for a layperson o understand than
‘the Tenant must pay the sum of £100 per month to the Landlord',

Howeaver, their use 15 inappropriate where the aim of the drafter 15 1 impress the
reader with the seriousness of the obligations being undertaken, as pronouns
aften lead to a chattier and lighter style than s found in traditional legal
documentation.

One aspect of pronoun use that is now highly relevant ez in the desire to avoid
sexist language in legal and business English. This subject is discussed further in
Chapter &. A list of common gender-neutral pronouns and adjectives that can be
used to avoid using sexist [@nguage is set out balow.

ary
anybody
Amyone
each
Every
everybody
nobody
none

no oneg
S0Mme
somebody
Samenne

Reploce the missing pronouns in the following sentences. The answers can be
Fowrnd in the answer key af the boack af the book.

g@'ﬁ Alternatively, visit the Companion Website to occess this question
e online.

[1)  1went to the office very early this morning and did not see there,

(2) Itis important that be there to welcome Mr Jones when he arrives
at the airport tomorrow evening.
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[3] These rules are very clear. Therefore
what they mean.

should be in any doubt as to

(4)  If you feel that the issucs Mr Smith wants you to resolve are outside your
field of expertise, don't hesitate to pass case to me.

[5)  The lawyers in that firm are rather old-fashioned in
time for bo modernise.

Aan adjective 15 a word used to describe a noun of make ks meaning chkearar @8,
exceflent, az in ‘an excellent horse’). Some wards in the English language have
the ability to change parts of speech, For example, the word principal, often usaed

in legal English, can be used as an adjective (‘the principal sum’) or as a noun {‘the
principal instructs the agent’™.

approach. [t's

Some adjectves are described as uncomparable adjectves, meaning that they
describe something that can only be absolute. Such adjactives cannot be qualified
Ey wierds like most, more, less, very, quite cr largely. For examiple, if a
pravision in a contract 1s void it cannot be ‘largsly woid” or ‘more void' - it 15
simply void,

A short list of uncomparable adjectives is set out below:

absoluta
certain
complets
definite
devoid
entira
essental
falza

final

first
Impossiok
inevitable
irrevocable
manifest
anly
parfect
prncipal
stationary
trie
uniform
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®  unigue
® vod
- whole

Legal English contains many adjectives thet refote to obstroct nouns. for
exomple, remedioble from remedy, Complete the foble below, The answers can
be found in the answer key of the bock of the book,

Si==e  Alternatively, visit the Companion Website to access this question

et online,
Nouns Adjectives
i dafactive
aCceptance ()’
3 restorabla
ralianca i
15y requisite

soveras
An adverb is a word that modifies or qualifies a verb ez, walk sfowly), an
adjective (2.g. really small or another adverb (2.2 very guietfy,

Muost adverbs consist of an adjective + the ending -fy. There are a number of
words that act both 82 adjectives and as adwerbs, to which the suffix -fy cannot be
added. These include:

alane
earhy
enoLgh
far

fast
furthar
little:
long
ow
much
still
straight
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Choose an approprigte gdverb from the st below to complete the following
sentences. The answers con be found in the answer key at the bock of the
book.

m
-
m
=
]
{Fal
m

f@‘g Alternotively, visit the Companion Website to occess this guestion
e online,

[1) My client accepts that he is responsible for the difficult financial
circumstances in which he finds himself.

[2]  This clause is not enforceable.

(3]  The speaker droned on for over two hours.

(4) We should be grateful if the documents were issued

(5) The proposition, though attractive, was flawed,

superficially
legally
expeditiously
tediously
solely

m COLLECTIVE NOUNS
A collective noun is ong that refers toa group of people or things (2.2, jury.
govemment, committee). Such nouns can be used with either a singular verb

{'the jury was made up of peopla fram many different backgrounds’) or a plural
werh ('the jury are all in the court now’),

rRF R

It should be remembered that if the verb is singular any following pronouns (words
such as he, she, it or they, must also be singular, eg. the firm is prepared to act,
but not wntil it knows the outcome of the negotiations” {not . . - until they know
thie outcome’,

I general it is better to use the singular when referning to collective nouns. The
axception 13 this 1s where the plural 1= used to Indicate that one 15 refernng not
primarily to the group but to all the individual members of the group {2.g. "the staff
were unhappy with the changes that had been proposad,

Hare is 3 short list of collective nouns found in kegal English:

®  Dboard (eg of directors)
class

club

committes

L
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COMmpany
governmant
group

jury
majanty
nation
parliament
party (i.2. & body of persons)
staff

team

unizn

the Cabinat
the public

Consider the sentences below aond decide whether the singulor or plural form
should be used. The answers can be found in the answer key of the back of the
baok,

3*""‘1.3 Alternatively, visit the Companion Website to access this guestion
o online

(1) Our staff [isfare) divided over the proposed management changes.

(2)  Our staff (consists/consist) of skilled people from many different
backgrounds.

(3) The committee (have/has) decided to approve the amended propaosal.
(4)  The majority of our lawyers (isfare] fluent in English,

(5) The group (thankfthanks) all those people who have helped it to
succeed,

UNCOUNTAELE NOUNS
Some nouns in English are uncountable. In other words, they are not usad with a

ar an and do not have phural forms. For example, the word information, as in the
phrase | need some information.

In rder to refer to a particular number of an uncountable noun, espacially one,
Wou can join the noun to a word that is iself countable, or use a countable
2YNonym instead,

Herg are some examples:
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data A piecesitem of data
equipmeant a piece of aquipment
litigation a litigation matter
&case
aclaim
machinery & pigce of machineny
a machire
software apiece of software
an application
a program
training & raining course
& training programme
legislation & law
an Act
real estate a property

one of the man difficulties expenenced by non-native speakers in using enses
concerns which form of past tense to use in differant situations, The subject is
mora compkaex than the gudance given balow might indicate, but these notes
cover the mast common areas of difficulty.

2.8.1 Past-perfect tense

This tense refers to a past action that is completed before a more recent time in
the past, and is formed using had. For example;

In 1998 ) lived in New York. In 1997 had decided to move o the United states the
following year
2.8.2 Simple past

This tense refers to completed actions that occurred in the past, and is formed
with the ending -ed. For example:

I ived in New York,
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Past continuous 2.83

This tense refers to an action that occurred in the past and is not described as
having been completed. For example:

in 1988 | was g in New York

A common mistake made by non-native speakers is to use the past continuous
whean the simple past or past-parfact tense should be usad. In legal contaxts this
can eazily lead to ambiguity. For example, to say 'In 1998 |'was working as a
commercial lavwyer” keaves it unclear as to whether you still work as a commearcial

[

Reod through the possage below ond insert the correct past tense forms. The
answers can be found in the onswer key at the bock of the book.

Er'@“h Alternotively, visit the Companion Website to occess this guestion
et online,

P
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In 1989, Statchem linsert correct form of verb ‘to open’) its first
chemical plant in Thailand, Two years before this the company linsert
correct form of verb "to begin'] negotiations with Kemble Inc., but these
eventually [insert correct form of phrasal verb 'to fall through']. At
about the same time, during the mid to late eighties, Statchem linsert
correct form of phrasal verb “to be involved in’] the development of plastics
technology and (insert correct form of verb ‘to spend’) considerable
sums of money on research and development. Statchem {insert correct
form of verb ‘to hope’) that this investment would result in an increased market

share going into the new decade,

Unfaortunately, this strategy failed [alter phrase ‘fail to pay off’ as

appropriate). Due to the onset of a global recession, the market linsert

correct form of verb “to shrink'] and as a result all the money and effort that

Statchem (insert correct form of phrasal verb “to put into’) the project
linsert correct form of verb ‘to waste').

The conditional form 291

This formiis used to express a condition; or to put it another way, to exprass that
somathing 15 dependent on something elsa, For example:

®  Iwould go if | felt better O would in fact go i | felt batter),

Ioould gaif | felt batter { would be able to go if | felt better).
1should goif | felt better (| would in fact go iF | felt batter).

I should 20 if | feel batter | ought to goif | feel better in the future).

L
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when used for the conditional, showld goes with 1 and we, and would goes with
you, he, she it and they. However even weall-educated English native speakears
often disregard this rule. Consequently, using the wrong word is not a viary Sencus
errar,

A mistake often made by non-native speakers is to use the conditional instead of

the subjunctive in a sentence in which both forms should be used. Consequently,

the zentence, "I wouldn't try it if | were you' is often wrongly expressad, 1T woukdn't
try it if | waould be you”,

Insert the correct conditional form [cowld, would, or should] in the sentences
below:. The answers can be found in the answer key ot the bock of the book.

g@'ﬁ Alternatively, visit the Componion Website to occess this question
emat  online,

(1] We ke grateful if you send the documents to ws.
(2) You insert @ clause dealing with that issue if you want to avoid
uncertainty.

(3) We were advised that the goods arrive on 20 May 2002,

(4] We certainly help you if we

(5] you mind answering the telephone?

The subjunctive form
This form of a verb is in the fallowing circumstances:

® toexpress what s imagined ['Let's imagine that ha wera here today'l,
®  toexpress what is wished 'l wish that he were here today’);
& toexpress what is possible {If only that were possiblel’),

Itis usually the same as the ordinary form of the verb except in the third person
singular (he, she, it), whera the normal -5 ending is omitted. For example, you
should say face rather than faces in the sentence "the report recommends that
he face the tribunal’,

The situation is slhightly different when using the verb to be. The subjunctive for to
be whean using the present tense is be, whereas the ordinary present tense is am,
are or Is. For example, 'the report recommends that he be dismissad’,

when using the past subjunctive form of to be, you should use were instead of
was_For example, ') woukdn't try itif 1ware you'.
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Insert the correct subjunctive forms in the sentences below. The answers can
be found in the onswer key ot the bock of the book,

-?*@ﬁ Alternotively, visit the Companion Website to access this guestion
= gnline

(1]

(es]
(1]
w1
T
=
w
-
(1]

I to suggest this course of action, it is unlikely that it would be
accepted.

(2) The committee recommends that he linsert correct form of werb

“to face'} an enquiry.

(3)  We think it best that the machinery [insert correct form of verb

"to be') tested by an expert.

(4) We would be happier you to agree to reduce the price by 2000,

(5] If we to reduce the price, we would expect you to accept a
penalty for late payment.,

PHRASAL VERES 2.10
Fhrazal verbs are phraszes that consist of a verb used together with an adwverb
{e.g. break dowmn) or a preposition (e g, call for or both (2.2, put up with), They

ara oftan found in legal English. For example, account for, enter into_ serve
upon, put down.

Phrasal verbs can cause particular problems for non-native speakers of English
whare the verbs usad have ordinary meanings when used without an adverb or
preposition, but form an idiom when used with an adverb or preposition. In such
cases the literal meaning of the words differs from the real meaning. For example,
the phrasal verb to brush up on means to practise or study somathing in order
to get back the skill or knowledge you had in the past but have not used for some
time. For exampla, ‘| must brush up on my Franch before visiting Paris”,

Hera are the man adverbs and prepositions that may be wsad with a verb to farm
a phrasal verk,

aback
about
above
ACross
after
against
ahead
ahead of

s 00 OSSN
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along
amarns
apart
around
as
aside

at
awEy
back
before
behind
batween
by
down
for
farth
forward
from

in

[[1n]

of

off

o

Gt
out

ot of
over
past
round
thraugh
to
togethar
towardds
under
up
upan
with
without

© Ses also the phrasal verb glossany at the back of the book, which sats out the
- most commen phrasal verbs in legal usage together with explanations of their
- meanings and examples showing how they are usad.

Copyrighted material



Insert the most appropriote phrasal verb from the fist at the bottom into the
senterces below. The answers can be found in Hhe answer key af the back of the
ook,

&
n
(2]

(3]

(4]

(5]

(6]

(7]

(8]

(9)

(10)

~Fa mpAanp g

L
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g@‘h Alternatively, visit the Componion Websife to access this question
=t oiline
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The corporation about $10,000 in unpaid debts last year.

A number of members of staff had to be due to the sudden
downturn in the company's profitability.

Unfortunately, the partmers failed to the agreement they had
reached.
We do not want to court proceedings, but we may have to do so

if the debtor fails to pay the money he owes us.

I do not your leaving the office early on Friday, provided you
finish your work before you go.

We need to running costs when considering the total expense of
this project.

The parties an agreement for the provision of accountancy
sErvices.

This is an interesting article which Finnish employment law.

This client is somewhat exacting, so make sure you her
instructions very carefully.

Let's try to this meeting by Spm,

laid off
entered into
deals with
wrote off
wWrap Up
carry out
object to
resort to
factor in
adhere to
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Megatives are formed in English by using prefixes, The most common of these are
un-, in- il-, im- ir-, non- and anti-.

Here are some common negative forms often used inlegal English:

unlawful
unfarmiliar
impractical
llegal

unfair

irmsalid
indepandent
Injustice
impartiality
inequitable
unwrrttean
impracticabla
unconstitubional
illicit

The prefix dis- is often used in a slightly different way to the prefixes listed above.
Itis not usually a direct negation but generally indicates dissent. For example, ‘'we
disagree’.

Mote also that there are some words in English, which ook like negatives but are

in fact synonyms. For example, ffammable and inflammable both mean easily
sat on fire.

See also 6.5.5 below for gudance on the use of un- and hon-.
Add the correct prefixes to the following words in order to maoke them
negative, The answers con be found in the answer key at the back of the book.

g@ai Alternatively, visit the Companion Website to occess this guestion
st online,

(1) stabilise
(2] paid

(3) approve
(4] partial
(5] regard

(6] usual
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(7] correctly

(8) respective

(9) limited

(10) valid

SENTENCE STRUCTURE m
Basic structure 2121

The ganeral rule in English is that a simple daclarative sentence should be
structured subject = verb = Obhject, For example;

The lawyer drafted the contract

In this sentence, the lawyer s the subject, drafted is tha vierb, and contract is
the abpact.

Subject

The subject is the part of the sentence that usually comes first and on which the
rest of the santence s predicated. It is typically — but not always — a noun phrase.
Ir traditional grammar it is said © be the ‘doer’ of the verbal action.

A subject s eszential in English sentence structure — 50 much 5o that a dummy
subject (usually it must sometimes be introducad (e.g. It is raining). However,
they are unnecessary in imparative sentences (2.2, Listen”, and in some informal
CONEXs (B2, 588 You 500n).

Verb

Verbs are tradibonally described as ‘doing’ words, They are usually essantial to
Clauss structura.

Verbs may be classified either as main or atxiiary. Auxiliary verts are
traditionally described as *helping verbs', and inclede be, do and hawve.
Compang:

{ bought oranges

{ Fiave Dean Duang oranges.

Object

The object is usually a noun phrase. In & simple declarative sentance it follows the
verh, The object is usually said to be ‘affected’ by the verb.
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The object is usually a noun phrase. In a simple declarative sentence it follows the
werh. The object is usually said to be ‘affectad by the verb. For example,

The lawyer drank a cup of coffee.

2.12.2 More complex sentences
I miore complex sentances, it may be necessary to introduce other parts of
spaech. These include:
Adjectives
An adjective 15 a word used to describe a noun or make s meaning chkearer, e.g.

A greef car.

An efficient engine.
Adjectives go before the nouns they qualify. For example:

The commercial lawyar drafted the sales contract

Adverbs

Adverbs are words or phrases that add more information about place, time,
mannar or degree 1o an adjactive, verb, other adverb or sentence (2.8, greatly,
very, fortunately, efficiently!.

Therefore, adverbs may be added to modify the meaning of our examphe:;

The commercial lawyer efficiently draffed the sales contract.

212.3 Linking clauses

In arder to build more complex sentences, itis necessary 1o find ways of linking
clauses together,

One way of achieving this is by using prepositions (i, at, on, to, from, 2tc)
or conjunctions (\@nd, or, but, since, when, because, although, etc). For
axamphe:

The commercial lawyer efficiently drafted the sales contract for the company, but
the client requested various amendmenis ahd adaitions.

Functuation can be used o coordinate clauses ina sentence. For example:

The commercial iawyer efficiently drafted the sales contract, the recepiionst
faxad it ko the client and the oient approved the draft

In addition, relative pronouns (2.2, who, whom, whose, which, that) provide a
corvenient means of linking sentences together. For example:

Copyrighted material
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The cammercial lawyer efficiently drafted the sales contract, witich the client

read and aporoved.

More information on relative pronouns is sat out bakow,

RELATIVE PRONOUNS 213
Az noted above, relative pronouns include wheo, whom, whose, which and
that Hera are some brief notas about thair use.

Wwho or whom? 2131

The corect use of wiho and wihom is a matter which many non-native and native
speakers of English alike have difficulty with. The distincton between them is that
who acts as the subject of 8 verb, while whom acts as the object of a verb or
preposition. This distinction is not particularky important in infomal speech but
shoukd be observad in legal wrting.

For exampla, whom should be used in the sentence, 'l advised Patar, John and
Mary, all of whom are contemplating claims against Remco Ld'

Who should be used in the santence, | saw Petar, who is contemplating a claim
against RemCo Lid'.

When who is used, it should directhy follow the name it refers to. If it does nat, the
meaning of the sentence may bacome unclear. For example, | saw Pater, who was
one of my clients, and lames’ instead of ' saw Peter and Jlames, who was one of
my clients’,

Which or that? 213.2

Which or that can freguently be used interchangeably. However, thare are two
rukas to bear in mind,

®  ‘When intraducing clausas that define or identify something, it is
accaptable 10 use that or wihich, For example, 'a book which deals with
current issues in international trade law” or “a book that deals with
current issues in inermational rade law’.

®  Use which, but never that, to introduce a clause giving additional
information about something. For examplhe, ‘the baok, which costs €30,
has sold over five thousand copies’ and nat "the book, that costs €30, has
sold over five thousand copies’,

Who, whom, which or that? 2.13.3

Who or whom should not be used when referring to things that are not human,
Which or that should ba used instead. For example, ‘the company which sold the
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shares’ is comrect. "The company that sold the shares’ is also correct, The
company who sokd the shares” is incorrect.

That should be used whean rafarring to things that are not human, and may be
usad when referring to a person. However, it is usually thought that is mone
impersanal than who/whom when used in this way. As a result it is better to say
‘the client who | saw yesterday”’ than ‘the client that | saw vestarday’.

Link these sentences fogether using relative clouses. You may also need to
adfust the wording andfor word arder of the sentences. In some coses you
should consider deleting or replocing certoin words and phrases, The answers
can be found in the answer key of the back of the book,

m
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f@?‘l Alternatively, wisit the Componion Website fo occess this guestion
et online,

(1)  Here isa contract. There are many typing errors in it.
(2)  This is the burning question, Everyone wants to know the answer to it.
(3) Isthat Susan Jones? | saw her CV only yesterday.

(4)  Please refer to clause 7 of the contract. It deals with certain force majeure
situations.

(5] We have an intellectual property expert. Her name is Clare Brewster. She

specialises in complex patent infringement cases.



Punctuation for legal writing

GENERAL POINTS

Cne of the most unusual aspects of old-fashioned contract drafting was the belief
among lawyers and judges that punctuabon was unimport@ant. The pravailing view
i common law jurisdictions was that the meaning of legal documents should be
ascertained from the words of the document and their context rather than from
punctuation. Accordingly, old-fashioned legal drafting tends to involve little or no
punctuation, This makes it extremely hard to read and potentially highly
ambiguous. For example, consider thess unpunctisated sentences:

This man said the Judee is a fodl,

WOman Withou't ner man would be a savage.
Mo consider the same sentenoes with punciuatian;

This man, said the judge, is a fool
Waman — without her, man would be a savage

Fortunately, modern legal drafters have begun to use punciuation in the same
way that ordinany writers use punctuation - to give guidance about meaning.

PllHC'I'l.lﬂTIﬂH MAHH’IS

Full stop/period (.)

Full stop is the British English term for this punctuation mark, and period is the
American English term for it Full stops should be used in the following situations:

® At the end of all sentences that are not guestions or exclamations. The
next wiord should normally bagin with a capital ketter,

After abbreviations. For example, “Sun. 10 June'.

When a sentence ends with a quotation which itself ends with a full stop,
question mark, or exclamation mark, no further full stop is required.
However, if the quotation is short, and the sentenca introducing itis mone
important, the full stop is put outside the quotation marks. For example:
on the door were written the wonds 'no entry’.

®  Acsequence of three full stops indicates an omission from the text. A
faurth full stop should be added if this comes at the end of a sentence.
For example, ‘this handbook . . | is exceptionally useful. . . | refer to it
every day.”

25
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3.22 comma {,)

. commas are used to show a short pause within a sentence, They should be usad
- with care as a misplaced comma can alter the intendad meaning of the sentence.
* For example:

Cdarmes it lan and Edward, tan ran away.
~ James fil lan. and Edward ther ran away.

At the same tme, commas should be used where necassary to clarify meaning.
- Simply omitting the commas oftan leads o ambiguity or an uninteéndad meaning.
- For example:

- This Iawyer, said the judga, is 8 fool.
| This fawyer said the judee is a foo,

The principal circumstances in which commas should be used are as follows:

®  Toseparate itemns in a list of more than two items. For example, 'cars,
trucks, vans, and tractors’, In this sentence, it may be crucial to put the
COmMMma after vans o ensure that it 1s clear that tractors does not form
part of the same category of itema

& Toseparate coordinated main clauses. For example, ‘cars should park
here, and trucks should continue straight on'.

®  Tomark the beginning and end of a sub-clause in a sentence. For
examplhe, ‘lamas, who is a corporata lawyer, led the seminar,”

®  After cantain kinds of introductony clause. For example, "Having finishad
my wiork, | [eft the office.”

® Toseparate a phraze or sub-clause from the main clause in order
avoid misundarstanding. For example, I did not 2o to work yasterday,
because | was urmell’

®  Following words which introduce direct speach, For axampla, "He said,
“rr lawyer is a genius!™

®  Batwesn adjectives which each gualify @ noun in the sama way. For
examphe, "a small, dark room’, However, where the adpctives qualify the
ncun in different ways, or when one adjective qualifies another, no
comma is used. For example, ‘a distinguished international lamaer” or 'a
shirmy blue suit’.

- The importance of using commas cormectly cannot be overstated. In ona

- Australian case the court had to ook at a workers insurance policy that described
© the employer's business as "Fuel Carmying and Repairing'. The guestion the court

~ had ko decide was whathar the policy coverad an emplaves who was injured

- when driving the emplover’s vehichk carrying bricks. The court interpreted the

Copyrighted material
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policy as if it read either ‘Fuel, Carning, and Repairing’ or ‘Fuel Carrying, and
Repairng’. Litigation could have been avaided if a comma had baen inserted in
the first place.

Commas are softer in effiect than full stops and semicelons, and ana therefona
unsuitable for keng lists, They should not be wsed simply as an altemative to using
short senmences or if thera is any risk of ambiguity.

Colon () 3.2.3
The codon is usually usad o point to information that follows it. It may alsoe be usad
to link nwo clauses. Here are some examples of usage:

&  Topreceds a list 2.2 The following items are included;’).

L Toimtroduce 8 step from an introduction to a main theme or from a
genaral statement to a particular situation {2.2. The remedy is simplha;
introdice new rules.”).

®  Toshow cause and effect (eg. "An energetic new director has been
appointad: this accounts for the rise in share prices.”),

&  To precede an explanation {28 The argument used by the defence was
as follows:").

Colons should not be followsad by a dash (). The dash serves no useful purposs in
this contaxt.

semicolon (;) 3.24

The semicolon is used to separate parts of 8 semence when a more distinct break
is needed than can be provided by a comma, but the parts of the sentence are 100
closely connactad for separate senmances o be usad. For example, 'To arr is
human; to forgive, divine”.

In legal writing, semicokons are used to punctuate the end of any sub-clawse or
paragraph that forms part of a longer sentence, However, if the sub-clause or
paragraph constitLites the |ast part of the sentence a full stop may be more
appropnate.
Parentheses () 325

Thaze are usad w enclose words, phrases or whole santences If a whole
santance s in parenthases, the end punctuation stays insida it, For examphe;

(Stanming oic Is hereinaftiar refarred o as the Compan)y”)

Where onby the end part of tha sentence is in parentheses, the end punctuation
goes outside the paranthesas. For examphea:

Copyrighted material



28  Legal English

. Stanning plc therainafter referred (o as 'the Company’?.
. The main circumstances In which parentheses are used are as follows:

®  Toenclose remarks made by the writer of the text himsetf or herself For
examphe, "Mr. X (&s | shall call him) then stood up to speak’.

&  Toenclose mention of an authority, definition, explanation, reference or
translason.

® Inthe report of a speech, 1o enclose interruptions by the audienca,
#® Toenclose reference letters or figures. For example, '{1) (8.

- Avioid paranthesas within parentheses — use commas or dashes instead. Dashes
- are a useful way of separating concepts within sentences.

326 Square brackets [ |

4

 These enclose comments, corrections, explanasions or notes not in the onginal
- text, but added at a later stage by new authors or editors,

- Suare brackets are used in legal writing to adjust the format of quoted matarial.
© For exampha, they may be used t indicate that a latter now in [owarcase was in

- capitals in the original text (The court ruked that [glxistence of the subject matter
. of the contract preciuded & finding of force majeure.’).

3.2.7 Dashes (- and —)

* Dashes can be usad in two circumstances. They can be used to enclose a sub-
. Clause in a sentence. For example;

Very few — in fact almost none — orf the lawpsers working in this oty have sdditional
: exmartioe i BOOGURLanCY,

. This can be a handy way to clarify sentences which might othanvisa be filked with
* Cconfusing commas.

: A long dash can also be used as a substitute for the word fo. For example:
- The proposed raukg is Helsimki—L ongdon—Naw York—Halsinki,

328 Hyphen()
- Hyphans are used in two circumstances, They are used, particularky in British

. English, to join together two words in respact of which the first word is 3 prefix of
- the second. For example, pre-trial, non-statutory. Thass words are usually run

 together in american English: pretrial, nonstatutory.

Hyphens are also uzed to make phrasal adjecoes, which are adjectives made up
of more than one word, For example, health-care provider or real-estate

- purchase.

Copyrighted material



The apostrophe is often used incorrectly bath by native and by non-native
English speakers. However, mistakes can be avolded by following a few simple
rukas.

There are two uses for the apostrophe. First, it is used w show that a word has
baen shortenad or that two words have been combined. For example;

Il be Mhare, S0 dor’l s8y thet F won'.

This usa of tha apostrophe to shorten a word i not usuglly seen in lggal writing as
it i5 considerad too informal for most situations,

secondly, the apostrophe is wsed to show that something belongs to someabochy or
somathing else, For examplea;

The client's paymant was fate,

When mare than one persen or thing owns somathing, put the apostrophe after
the 5. For example:

The clients’ payments were [ate,

You could put this ancther way by saying 'the payments of the clients were late’.
Howeawear, this looks vary clumsy and laborious by the standards of modern
English,

Take care when using Ms. It only takes an apostrophe when itis short for i s or it
has. For example;

it's a straightforwvand case.

When using its in a possessive sense, the apostrophe should be omitted. For
Example:

This agreament has s aovantames.

Quotation marks (" * and * ) 3.2.10

Ini British English, single quotation marks ("'} shoulkd be used for a first guotation.
For example:

He wrote, That is the mast Important questic”,

Doubde quotation marks should be used for any guotation within a quotation, For
example:

Ha wrote, Sha said “that o tha most impariant question™”,

Single quotation marks shauld ba used again for any quotation inside a quotation
insice a quotation. For examphe:
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Ha wrote, She said “that (s the moast importan! quastion he asked auring s
" manor fekise” speech™”

: The closing quatation mark should come before all punctuation marks unbkass
thesa form part of the quotation itself. For example:

_ Nd the judpe reaily say, ‘thet lawyer is a fool”?
- but:
© The judee asked, 15 ihat fawyer a fool?”

3211 Question mark (7}

The circumstances in which question marks are usad are as follows:
®  Tofollow every guestion that raquires a direct answer. For example, ‘what

does that mean?’. However, note that a question mark is not regquired
after indirect questions. For example, 'he asked me what that meant”.

® A qgueskon mark may also be placed hefore a word or phrase the
accuracy of which is deubted. For example, “Joe {7 Zanuderghosh’.

2,212+ Exclamation mark (')

© The exclamation mark is used after an exclamatory word, phrase or sentence, it
- usually forms the concluding full stop but need not do o, It may also be used
. within sguare brackets after guoted text o indicate the writer's feelings of, for
 examphe, amusameant, surpnse or disagreement. For example, 'The court then
heard the defendant mutter, "this judge is a fool™ [I].
3.213 capltal letters
- Capital ketiers should only be used in the followdng situations:
®  Atthe beginning of a sentence (e.2. Thank you for your ketter”).
®  When writing proper names {e.g. London, George W Bush).

®  Whanwriting names which derive from proper names {e.g. Christianity,
Marxizm).

®  For certain abbrenviations {2.8. USA, NATD, WTO),

®  For adefinad tarm in 3 legal document where the definition usas a
capital letter (&g, ‘Rogging plc, hereinafter referred to as “the Company™).

* Im lower case subheadings, use a capital latter only at the beginning of the first
*word fand for defined terms).

: when insarting information in tables or lists, only use a capital letter if 8 separate
santence is being started {ists oftan occur within a sentanca, in which case the
- only capital should be at the start of the sentenca).
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Punctuation for legal writing

When writing headings or titles, capitalise the first letter of every important word
&g nouns, pranouns, verbs, adjectives and adverbs). Capitalisa the first letter of
the first and last word in the heading. Put arficles, prepositions and conjunctions

and. o in lowercase,

The punctuation has been remaved from the following sentences. Replace it
Model answers can be found in the answer key of the bock of the book.

3"@"'?:; Alternatively, visit the Companion Website to occess this guestion
=t gnline

(1)  novanation of this agreement or any document entered into pursuant to
this agreement shall be valid unless it is in writing and signed by or on
behalf of each of the parties hereto

(2) the purchaser and the seller agree as follows the goods will be sold for
the sum of four hundred pounds £400 per unit delivery will take place on
4 august 2003 and payment will be made in cash no later than 28 august
2003

(3]  dear sirs thank you for your letter of 12 may with regard Lo your
contention that our client is in breach of his agreement with yvour client it
is clear that this is not the case your letter of 3 february to our client
constitutes a clear waiver of paragraph 3 sub paragraph b of the
agreement between our respective clients dated 9 june 2001

(4]  he said it appears that what the judge said was | will not accept this
application unless it is made in the proper form and not | will not accept
this application under any circumstances as we had previously been told
for which information we thanked him

()  wyou said or at least this is what the report states you can all go to hell do
you accepl first of all that you made this comment and if so do you not
think that it was a highly unwise comment for you to have made

an
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4 Basic standards of legal writing

In British English dates should be written 1 February 1999, 3 March 2000 - not 15t

February or 3rd day of March.

Mote, however, that dates are written differantly in American English, since the
menth is placed before the day, and a comma is often placed after the day. For
axamphe, February 15t 1999,

The ganeral rule is that all numbers ten and below should be spelt and numbers 11

and above shoukd be put in numerals, However, there are certain exceptions to this:

® I numbers recur through the text or are being used for calculatons, then
numerals should be used.

L If the number is approximate (e.g. "around six hundred years ago'} it
should be spelled out

®  Very [arge numbers should generally be expressed without using rows of
Zeros where possible (e.2. 33.5 million instead of £3,500,000}. In
contracts, the use of both waords and numbers is common in arder to
increase certainty. For example, THREE THOUSAND FIVE HUNDRED
EURDS (€3 5000,

» Percentages may be spelled out (twenty per cent) or written as numbers
{20%:}

®  Numbers that begin sentences should be spelled out,

In English writing, the decimal paint is represented by a dot () and commas are
usad b break up long numbers. Commas cannot be used to represent a decimal

pint,

Therefore, the number ten thousand five hundred and fifty-three and three-
quarters is written like this in English:

10,553.75
whila in most Continental EUropean countries, it is witten like this:
10.5523,75
When refeming to sums of monay, the following rules apply:
3z
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®  When writing numerical sums, the currency sign goes befare the sum
(eg 5100). Note that there s no gap batwesn the sign and the figure that
follows it.

®  ‘When spelling out numbers, the name of the currency is put after the
number {&.g. ‘one hundred pounds sterling’.

The percentage sign (%) appears after the numbear to which it relates, and there is
no gap between the sign and the number (&8, 95%).

Stawutes should be written without 2 comima beteeen the name of the statute and
the yaar it was enacted. For example, the Treaty of Amsterdam 159%".

The word “the’ shiould rot form part of the name of 8 statute. Therefore, one
should write "the Single European Act 1%84" and not 'The Single European Act
1985,

When raferring to a section of a statute write "sacton’ in full using a lowercase ‘s’
{unless starting a sentence). For example, 'section 2 of the Law of Property
{Miscellaneous Provisions) Act 1989,

When raferring to a particular subsecton of a statute do not use the wornd
‘subsection’. Use the word "section” followed by the relevant number and letter,
for example, ‘section 722{1) of the Companies Act 1985,

The names of cases should be written in italics and the word versus' should
appear as W' For exampla, ‘Donaghue v Stevenson’, In US case citations, a dot ()
generally appears after ',

reaminotocy ano unuisticrecuuarmes  (CCSND
Terms of art 4.4.1

Lezal Englizh, in common with many other professional languages, employs a

great deal of terminology that has a technical meaning and is not genarally

familiar to the layparson. These are sometimes referred to by lawyers as ‘terms of
art’.

Examples include walwer, restraint of trade, restrictive covenant and
promissory estoppel, 5ee the glossary of legal terminclegy for more
information.
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4.4.2

4.4.3

Legal English

Foreign terminology

In addition, a number of Latin and French words and phrases (such as inter alia,
mutatis mutandis, ad hoc and force majeure) are in regular use 0 lkegal
English. Whike these should not be overused, a number of them are regarded as
indispensable by lawyers because they exprass a legal idea much more succintly
than could be gchieved In English. For example, the phrase fnter afia (s
sometimes renderad in English as “including but not limited to°.

cee the glossary of foreign terms used in law for more information

Doublets and triplets

There 15 & curaus historical tendency in kegal English 1 string tgether two or
three words to convey what is usually a single legal concept. Examples of this
Inciucde null and void, fit and proper, perform and discharge, dispute,
controversy or claim, and promise, agree and covenant. [hazs are aften
called doublets” or "triphets’,

Thesa shiould be treated with caution, sinoe sometimes the words usad mean, for
practical purposes, exactly the same thing inull and void ), and sometimes they
dao not guite do so (dispute, controversy or claim).

Modarn practica is 1o avoid such constructions whene possible and use single
word eguivalents instead. For example, the phrase give, devise and begueath
could be replaced by the singha word @ive without serious loss of meaning.

HIWwaver, the pace of changs in legal usags s show, and as a result it 15 shill quita
COMMOoN 13 568 cartain typical doublets and triplets in cartain l2gal dacuments.
come of the most commaon of these are listed balow dwith suggested agquivalems
" bracketsh

Doublets

Abke and willing [=ahla)
Agrea and covenant [(magree)

All and sundry {=all}
Authorise and Jirect (=authonse OR direct
Cancelled and z&t aside [=cancelled)
Custom and usage [=cuskam)
Ceem and Consikier [=cleem)

0 and perform {=perform)
Due and owing (=owing)

Fit and proper (=fit)

Full and complete [=complets)
Goods and chattels (=E0ods)

keep and maintin {=maintain}



Known and described as {=known as)

Leagal and valid {=valid}

Null and void 1=void)

Cbject and purpose =0hject OR purposs)
Order and direct {morder)

Oner and above {=axcaeding)

Part and parcel {=part)

Perform and discharge {=perform OR discharge)
Repair and make good i=repair)

Sole and exclusive =500 QR exclusive)
Terms and conditions i=tarms)

Touch and concenn {=concern}

Uphokd and support {=Uphald}

Triplets

Cancel, annul, and sat aside {mcancel)

Communicate, indicate or suggest  {=communicata)
DispUte, controversy or claim {=dispute)

Give, devise and bequeath {=give)

Hold, possass, and anjoy {=hokd}

Pay, satisty, and discharge {=pay)

Poszession, custody, and control 1=p0ssession OF custody OR control)
Fromise, agree, and covenant {=promise OR agrea)
Repair, uphold and maintain {=repair OR uphokd OR maintain
Way, shape or form {=way)

Here-, there- and where- words

Wortss ike hereof, thereof, and whereof (and further derivatives ending in -at,

-in, -after, -before, -with. -by. -above, -on, -upon, =tc) are not often usad in
ardinary English. They are still sometimes used in legal English, primarily as & way
of avoiding the repetition of names of things in the document = vary often, tha

dacument teslf

For exampla:

Ihe pariias horatae

instead of:

the parties o this contract

o

Ihe provisions contained hareinaftar

imstead of:

the provisions contained to later on M this contract
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_ However, in most cases the use of such words is stricthy unnecessary or can be

- rendered unnecessary by the use of definitions. For example, if thera 15 likely to be
* doubt about the matter, the parties can be defined, in a definitions section, as

- 'the parties to this contract’, In most cases, however, the meaning of words and

- phrases can be gathered from the context in which they are placed. Here-, theare-
* and whena- words parsist in modemn begal usage largely as a conseguence of kegal
 tradition rather than usefuiness.

Here is a list of some of these words and the way in which they are usad. it should
- ke noted that the list is not exhaustive.

- Hereafter maans “from now on or st some time in the futurg’. For example, ‘the
- contract is affective hereafter’,

- Hereat means (1) 'at this place or point’ or {2} ‘on account of or after this'. For
_ exampie, "hereat the stream divided",

Hereby means “by this means; a5 a result of this'. For example, 'the parties
. hereby daclana’,

: Herefrom means ‘fram this place ar paint’. For example, ‘the gaads shall be
" colkected herefrom’.

- Herein means ‘in this document or matter’, For example, ‘the terms referred to
~ herein’.

: Hereinabowa means ‘previoushy in this documesnt or matter’, For example, ‘the
- products hereinabove describad’.

 Hereinafter means ‘later referred to in this matter or document’. Forexample,
*'hereinafter referred to as the Company™).

| Hereinbefore means ‘previously in this document or matter', For example, “the
- products herelnbefore described”.

~ Hereof means "of this mattar or document’, For example, 'the parties hereof,

: Hereto meaans ‘1o this place or to this mater or document’. For example, “the

. parties harato',

 Heretofore maans ‘before now’. For example, ‘the parties have had no business
© dealings heratofora’,

- Hereunder means ‘later referred to In this matter or document’. For axample,
~ 'the exemptions referred to hereuncer’.

 Herewith means ‘with this letter or document’. For example, ') encloss herawith
- the plan’.

" Thereof means 'of the thing just mentionad’. For example, The contract was
- signed on 1 May 1999, The parties thereof ..
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Thereafter means ‘after that time”. For example, ‘The products shall be
transported to The Grange. Theraaftar, they shall be stored In a warehouse.”

Thereat meaans (1) at that place ar (2} on account of or aftar that. For example,
"thereat, payments shall cease’.

Thereby means 'by that means; as a result of that'. For example, “the parties
theraby agrae’,

Therein means ‘in that place, document or respact’. For example, The parties
shall refer to the contract dated 1 May 1999, 1t is agreed thersin that .. .|

Thereinafter means ‘later referred to in that matter or document’. For exampla,
‘therginafter, it is agread that ., |

Thereof means "of the thing just mentioned’, For example, "Referance is made
in paragraph 5 to the contract dated 1 May 1992, The parties theraof agread
that ..

Thereon means 'on or following from the thing just mentioned’. For example,
‘The machine rests on a waoden block, There is placed thareon a metal

Thereto means “to that place or to that matter or document’. For example, ‘the
parties thereto’.

Therefor means ‘for that”. For example, the equipment shall be delivered on
13 September 2003, The Company agrees to pay therefor the sum of $150,000.

Therefor should not be confused with “therefore’ which means "for that reason’.

Thereupon means ‘immeadiataly or shortly after that’, For example ‘delivary shall
take place on 13 September 2003, Thereupon the equipment shall be stored in the
Compamy’s warehousa’,

Whereabouts means 'the place where someocng or something is', For examphe,
‘the Company shall be kept informed as 1o the whereabouts of the procucts”,

Whereat means “at which’. For example, ‘The ssller attempted to charge extra
interast on [ate payment, wheraat the buyer objected’,

Whereby means ‘by which', For example, 'the contract dated 1 May 1999,
whareby the Company agreed to purchase the products”’,

Wherefore means 'as a result of which', For example, 'the buyer breached
the contract, wherefore the seller suffered damage”.

Whereln means (1} in which, or {2) in which place or respect. Far example, ‘the
contract dated 1 May 1959, wharein itis stated that, '

Whereof means "of what or of which', For example, the Company one of the
directors whereof 15 a foraign national’.
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wWhereupon means 'immediately after which’. For example, ‘The sum of $15,000
shall b2 paid by the buver o the saller on 13 Septamber 2003, whergupon the
buyer's liability to the seller shall be discharged'.

Select the correct words from the fist {a) to (] and insert them into the gaps in
the sentences below, The answers can be found in the onswer key at the back of
the book

=
=
m
=)
A
=
Is

@ Alternatively, wisit the Companion Website fo occess this guestion
= online.

(1) The parties agree that this contract shall continue for a period
of two years from the date of execution

(2) ...and the Purchaser is desirous of acquiring from the
Vendor the Goods which form the subject-matter of this contract . ..

[3)] The provisions shall not apply if the parties agree to waive
them.

(4) The specifications of the Products are set out in the clauses
appearing.

(5] That was a case the judge ruled that liability could not be
excluded in all circumstances, but that limitations might be permissible.

(6] The provisions contained shall be construed in accordance with

the laws of England and Wales.
(7]  Any dispute arising shall be resolved in arbitration.

(@) all disputes between the parties have been resolved
amicably.

(9) A copy of the lease is enclosed

a. heretofore

b,  whereas

. herefrom

d. hereinafter

e. hereof

f.  wherein

g. herein

h. abowe-mentioned
i.  herewith

j-  hereto



In addition to the words listed above, you may also encounter the words
whatsoever, wheresoever and howsoever These have axtramany [mited
practical meaning and exist as 8 result of legal radition onky.

Whatsoever means “whatever', i.e. 'no matter what’ in contractual contexts.

Wheresoever means "wharever', i.e. 'in or to whatever place’ in contractual
COMtexts.

Howsoever means "howeaver’, e in whatever way or to whatever extent’.

These words are occasionally used together; for example, in the following
=Entence:

This limiitetion shall apply in any SifUeion wiatsoaver, wheresosver arnd
Frowesaaver ansing,

The word witgsoever may also be encountared, This simply means ‘'whosvar',

Hence, whence and thence
The words hence, whence znd thence, and the dervativez henceforth
and thenceforth are all archaic forms in ordinany English, which are however

still oceasionally s2en in legal English. Their meanings are briefly outlined
below,

Hence means (1) for this reason; and (2} from now on,
Henceforth means from this or that tme on.

Whence means 1) from what place or source; (2) from which or from wherg;
{3} 1o the place from which; or (4} s a consequeance of which,

Thence meaans (1) from a place or source previously mentionad; (2} as a
ConzEqUEnCcE.

Thenceforth means from that time, place or point orwards.

-ef, -or and -ee names

Legal English contains a lamge number of names and titles, such as employer and
employee in which the raciprocal and opposite nature of the relationship is
indicatad by the usa of -8r'-or and -8 andings. Thesa endings derive from Latin.
In the example gsen here, the employer is the one who employs the employes.

Hencea, the employee is emploved by the employer,
Here are some further examples that you may have encountered;

ASSIENOr iz a party who assigns (iransfers; something o another party,
Assignee is the party o whom sormathing 15 assigned,

4.4.5

4.4.6

4.4.7
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Donor is a party who donates something to another party,
Donee |s the party to whom something 15 donatad.

Interviewer is a parson who 15 Interviewing someons,
Interviewee i= a parson who is being intenviewed by the inteniewear.

Lessar is a party who grants a lease over a property. He or she is therefore the
landord,

Lessee is the party to whom a lease over a property 15 granted. He or she s
therefore the tenant.

Mortgagor is a lender wha lends money to a property cwner (the morgagas) in
returm for the grant by the mortgages of a mortgage over the proparty as sacurity
for the loan.

Mortgagee is the property owner to whom money is lcaned by the mortgagor in
return for the grant of 2 martgage over the proparty.

Offeror is a party who makeas a contractual offer to another party.
Offeree is the party to whom a contractual offer is made.

Paver is a party who makes a payment to another party.
Payee is the party to whom payment is made,

PTOmIsor is a party who makes a promise to another party,
Promisee s the party to whom a promise i5 made.

Representor iz a party who makes a contractual reprezentation to anothar

party,
Representee is the party to whom a contractual rapresentation is made,

Transferor is a party whao transfers something o another party.
Transferee is the party to whom something is transferred.

Mote that these words are not always used in the way the examples given above
might lead one to expect. For example, a guarantor is someong who provides a
Buarantee. However, the parson to whoim a guarantae is given is known
technically s the principal debtor, not the guarantee. The guarantae is the
document by which the secondary agreement that constitutes the guarantee is
made,

4.4.8 Unfamillar pronouns

Unfamiliar pronouns rapresant an archaic usage in legal English, and inclisde such
formulations a= the same, the said, the aforementioned, =t

The use of such pronouns In legal texts s interesting since very frequently they do
nat replace the noun - which is the whole purpose of pranouns = but are used 1o
supplement them. For example, the said John Smith.
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Ordinary words in unusual contexts 4.4.%
Apparenthy ordinany words are sometimes found in unusual contexts in legal
English and have different meanings in those contexts.
For example, the familiar term consideration rafers, in legal English, to contracts,
and means "an act, forbearance or promise by one party to a contract that
constitutes the price for which the promise of the other party is bought” (Qxford
Dictionary of Law).

Other wonds found in unusual contexts in legal English include:
&  construction {nterpretation);

®  redemption (usad in relation to the repayment of debts secured on
propertyl;

&  furmish {to provide 2 g, documents),;
&  hold (the application of a legal principle in court proceedings, by a judgs);

and
& find
Deeming 4.4.10

The word deem is frequenthy used in l2gal English. In its l2gal sense it means to
treat a thing &5 being something that it is not, or 8s possessing cerain
characteristics that it does not in fact possess. This meaning is employved in
contracts and in legiskation to create the idea that something mentienad in the
coniract is deemed (treated) 1o be something else.

Consequently, although it would seem absurd 1o a layperson, from the paint of

vigw of common [aw drafting practices it would be perfecthy acceptable to writa in
a contract:

iy this agreermernt dogs shan fe deermed to be cats
More typically, one might find deemed being usad in this sort of clauss:
Mobice shall be deemed served 72 hours after having been posted.

The purpose of such & clause is o indicate that for the purposes of the contract
the parties agree to regard a notice as having been served onca 72 hours has
passed after the notice was posted.

In ardinary [2nguzge, deem is simply an old-fashioned tem meaning to consider
in a specified way. It is 8 synonym for think or judge.
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_ There are two kinds of abbreviations. The first kind is the acronym. An acronym is
- made from the initial lettars or parts of a phrase or compound terms. it s usoally
- referred to as a single word, For example, radar = radio detection and ranging.

- The sacond kind is an initializm, which is made from the initial ketters or parts of a
- phrase or compound term, These are usually referrad to letter by letter rather than
a5 asingle word, 2.g. USA = United Statas of America.

I general, those abbreviations that refer o an entity, such as UK, USA,or NATO
- should be capitalised without dots between the letters.

_ Those abbreviations that are used as grammatical shorthand, such as 8.g and Le.
- are usualky writtan in lowarcase kettars with dots betwean the lettars,

© There are also certain terms that are referred to in speech as a single word, but
which ane capitalised in writing. For example, MATO = North Atlantic Treaty
_ Organization,

_ Here is a list of some commen abbreviations and their LISages:

: AGM  =Annual Ganeral Meeting

caka.  =alsoknown as {'John Smith a k.a. King of Style’)

“am.  =ante meridem {‘before noon')

_ADB  =any other business {often used in meeting agendas)

 B2B  =business to business

- B2C = business to Consumer

o co = carbon copy (used to show that a copy of a letter has alsa been sent to
ancther person or persans).

CEQ  =chief executive officer

" CGT  =capital gains tax

‘ef  =compareid), with

-elf  =cost, insurance, freight contract

- cod. =cashon delivery

EC = European Communities

eg. =exempli gratia ('for example’}
enc  =enclosed

Cete  -etrceters

CEU  =FEuropean Union

- FBI = Federal Bursau of Irnvestigaton

fob  =free on board contract

- GATT =dGeneral Agreament on Tariffs and Trade

- GBH  =gnevous bodily harm

“GM  =genetically modified

_GmMbH = Garman business vahicla equivalent 1o the common law limited
company {Ltd.}

Copyrighted material



Basic standards of legal writing 43

GMT  =Greenwich Mean Time

GMP gross national product

HR = Human Resources

Ibid = ibidem ('in the same source’)
D idertification

i.e. = id est {"that iz to say")

Inc = incorporatad (LSA)

1ou | WS YO

IPO = |nitial Public Ofering {of shares of a company)
IT = Iformaton Technslogy

Ltd = limited company {UK)

MD = managing cirector

MEP = member of the European Parliament
MAFTA = WNorth American Free Trade Agresment
NATO = North Atlantic Treaty Crganization

NE = nota bene Cnote well’)

p.a. = [2r ANnUm

PA = parsonal assistant

FC = (1) personal Compuwr, (21 polmcally oxrect, (31 police canstable

p.c. = pir CEmnt

plc = pubdic limited company (LK)

p.m. = post mendiem {'afternoon’

p.p. = par procurationem {used whan signing a letter on someons glse’s
behalf)

PO = past office

PPS = 35t postsoript

FR = pubdic relations

Ps = POSISCript

PTO = [heasg b over

Qc = Quesn’s Counsal

QED =quod erat demonstrandum {thus | prove’)

TLC = tender [owing care

UK = Uniked Kingdam

LM = Linited Nations

USA = United 5tates of america

VAT =value sdded tax

viz =videlicet (‘mamely, in other wiords"

V5, = WarSLIS, againsgt

WIP = wWork in prograss
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m BUSINESS BUZZWORDS
‘Business buzawords” refers 10 the typical phrases usad by English-speaking

lawhers and business people In the course of dally working life. it 15 a dificult area
of English usage to master, and thene are two reassns ior this,

The first is that the buzzwords or phrases themseves are often extremely
euphemistic and may not appear at first sight to have any connection with what
they are supposed to mean or describe,

The second i5 that they are constantly changing. New words and phrasas arng
constantly appeanng and old ones dropping out of use,

Hare 15 a brief sakection of buzaword and phrasas in curment (2009 use,

Adminisphere — upper levels of management that are known for making stupid
or impractical sugeesticns,

Blamestorming - a meeting to agree who should be blamed for something
that has gone wrong. This Is of course a pun on the long-established term
brainstorming.

Bleeding edge - somathing extremely new, mare 5o than if it were merely
cutting edge.

Bobbleheading - zroup head-nodding when the boss talks.
Carbon-based error - a mistake made by a human being,
Déja poo - the feeling that you've got into this mess befome

Let's sunset that - referring to & bad Ides that should not be mentonsd
again,

Little r" me — send me a personal answer 1o an emall,
Low-hanging fruit - easy opportunities to craate business or make manay,

Offiine - 10 taka somathing offfine is 1o discuss something in parson or
on the phone, rather than via emall, or 1o deal with something after a
meeting.

Plutoed - a project relegated to [ower status,

Prairie dogging - th2 habit of office workers to shick thelr heads up over cubicle
partmonsz.

Stckiness — a3 web page quality that captures people’s infergst, Hence shcky
content,

Thought grenade — an explosive good iea.



Basic standards of legal writing

There is ne ‘1" in team - indwvidual interests must be sacrificed to the needs of
thie tearm.

Think outside the box - roughly, this iInvohwes not thinking like vou normally do,
but pretending to be someong much smarter,

Viral marketing - A marketing campaign that spreads very quickly.
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Elements of good style: clarity,
5 consistency, effectiveness

GENERAL CONSIDERATIONS
Style in legal writing is to some extent a matter of personal preference or
company policy. The only unbreakabke rules of styla in legal documents and letters

are that your writing should be as easy o understand as possible and that it
should avoid offensive terms.

In addition o drafting letters, emails and other communications, most [awyers
dlzo spend a considerable amount of ime creating legal documents for a variety
of purposes. These may either be intended for use in court proceadings or for use
M non-contentious business such as sales of land, goods or services.

Typical documents prapared by lawyers for use in court includs stataments of
claim, witness statements, divorce petiticns, petitions for bankruptcy and affidavits

Typical documents prepared by lewyers for non-contenticus purposes include
transfers of land, contracts for sale of goods, articles of association for companias,
licences and options.

The style of writing used in kegal documents differs from the style used in legal
correspondence, This is because the purpose of legal documents is different from
thiat of legal correspondence,

Maost legal documents used in court proceedings eithar act as evidanas in support
or defence of some claim or make allegations and arguments either in support or
in gefence of a claim, Most kegal documents used in non-contentious business
generally record an agreement between parties. Such documents are intended
primarily to regulate all aspects of the agreement reached between the parties.
They lay down the obligations each party must carny out and specify the
consequences of failure. Thay are intended ta be keeally effective in court,
Consequently, the language used in kegal documents displays certain typical
features, which often make them difficult to read, These include;

®  Useof terms of art. These are words that have a pracise and defined
legal meaning. They may not be familar to the layperson, but cannot be
replaced by other words.

®  Use of defined tarms. Many legal documents contain a definitions
saction in which the parties agree that certain words used repetitivaly
throughout the document shall have an agreed meaning.

» Uze of obscure legal phrasing. This can be confusing w the layperson,
aither simply becausa tha languaga is unfamiliar, or bacausa the words
used have a different meaning in ordinary English.
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&  Repeated use of the words shal and mist to express cbligations, and
may to express discrations (wheare the parties are entitied to do
someathing but ara not obliged to do it).

Thase issues arg dealt with in more detail in Chapter 11.

The writing used in legal comespondence usually has a different purpase. Itis
generally intended to provide infermation and advice, to put forward proposals
and to provide instructions to third parties.

However all legal writing should aim at achieving thres goals — clarity, consistency
and affectivenass, The notes sat out below shiow how these goals can be achieved
in practice.

cunny

writing of all kinds should be as easy to understand as possible, The key elameants
of clarity are:

®  Clear thinking. Clarity of wiriting usualty follows clarity of thought.

@  Saying what you want to say as simply 25 passible.

@  Saying it in such a way that the people you are writing for will understand
it = consider the needs of the reader,

&  Keepitasshort as possibe,

Planning 5.2.1

Start by considering the overall purpose of your document or letter. Before
starting to draft a document you need 1o be sure that you have a clear idea of
what the documeant is supposed to achieve and whether thare are any problems
that need to be overcome to allow it to be achieved. Ask yourself the following
questions;

&  Have you taken your client’s full instructions?

Do you have all the relevant background information?

What is your client’s main goal or concem?

What are the main facts that provide the backbone of the document?
What is the applicable law and how does it affect the drafting?

Are there amy good alernatives for the clent? Would it be more effective
ar cheaper to approach the client's goal in a different way? For example,
if it seems that drafting the nacessary documentation in English will be
oo difficult, consider the following options:
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5.2.2

5.2.21

5.2.2.2

5.2.2.3

Legal English

O draft the document in your native language and have it translated
and verifled:

o engage the services of a native English-speaking lawyer as a
consultant in respact of the case;

o draft the document as best as you can in English and have a
apally qualified Englizh native speaker check and correct the
documents

& Are thers any useful precedents (enerlc legal documents on which
specific keal documents can be based), which could be usad for the
draft?

Mare detalled notes on drafting documents are contained in Chapter 11,

More detailed notes on correspondence are contained in Chapter 12,

Words

Whether writing documents or comespondance, the following guidelines are
relevant.

Use the words that convey your meaning

Lize the words that comvey vaur meaning, and nothing mone, Never use wonds
simply because they 0ok impressive and you want to try them out, or because
you like the sound of tham. Thare 15 a tendency I legal winthing 1o use unnecessany
obscurg words rather than their ordinary equivalents, perhaps out of a fealing that
thie cbaCUne Words are Somehnow more impressive

Use ordinary English words where possible

O3 not use a forsign phrase oF jargon If you can think of an ordinary Enghsh word
that means the same thing. For example, do not write modus operandi when
woll can write method, nor soi disant when you can write so-called.

I legal English, this 15 more difficult to achieve in practice than it 15 in ondinary
English, bacausa much of the terminokogy used (inter alia, ab initio, force majedira,
mutatis mutancdis) comes from French and Latin. These often act as shorthand for
a longer Enghsh phrase. Far example, inter sia comes out in English as ‘including
but not limitad to°. Your choice of wacabulany - betweaen English ar French and
Latie —will be influenced by who you are writing to.

Avoid negative structures

Avaid negative structures where possible. There 15 a iendency in much business
and legal writing to try to soften the impact of what is being said by using mot
un- (or notim-, i, in-, &tc) formations such as:



Elements of good style: clarity, consistency, effectiveness 49

not unreasonable
not impossible
not unjustifiable
not unthinkable
® notnegligible

Such structuras make what you are saying less clear and definite. They becoms
wvary hard o follow when maore than one is used within a single sentence, for
example:

it 5 not impassible that this mattar will have a not inconsiderable bearing upon

OUr DeCiSion.
Which, translated in ordinary English, reads:

it Is possible that this matter will have a8 considerable beanng upon our decision.

sSentences 5.2.3

Im addition to the notes an sentence structure sat out at 2.12 above, beaar in mind
the following points.

Keep sentences short where possible 5.2.31

Use words economically to form your sentences. This doas not necessarily mean
that every sentence shoukd be short {which might create a displeasing staccato
effact), but that all unnecessary words should be remaoved: this will maks your
WIILNg much more vigorous.

In particular, pay attention to phrases that introduce newr pieces of information
ar argument, These can often be reduced to single words, Here are some

examples.
[ rmime  weewnieent
ba a significant factor in affect, influence
e in a postion to ©an, may
be inclined to the view that think [that]
Ery dint of because
give rise fo cause
have a detrimental effect upon harm
have a tendency (o tend
have an effect upon affect

b e effect of fin st contexts) cause
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FRening regard to CONCRMING

impact upon affect

in spite af the fact that despite, aithough

in the interests of 28, saving tims) o (2 g. save time)

in view af because

itis arpuable that pertaps

make contact with contact

meat with meat

notwithstanding the fact that despite, although

thie fact that delete: phrase - replacemant ward usually
UNnNecessary

with regard to the question of. . . CONCemIing, reganding

5232 Oone main idea per sentence

Try to have only one main idea per sentence. Where you want to add more than
one piece of additional information about a subject introduced in a sentence,
consider starting a naw sentence, Always start with the most important peece of
informaticn, then deal with kesser matters, gualifications or exceptions.

For example, the sentence:

Urless the order is for the poods described in Appendix 3, X shall deliver the

goods to ¥ witiin 7 days
would be better written as folkows:

X shall daliver the goods to ¥ within 7 days of an order being recafved. unless the

order is for e goods desciibed in Appendix 3.
And this sentence:

he company, the feadguarters of which are in Gxford, specializes in

pharmaceutical progducts and made a record profit ast vear,
would be better split up as follows;

The company specialises in pharmaceutical products, its headguanters are in

Cwtord, and of made a record proft [ast year
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Use the active voice where possible 5233

Vioice refars to the relationship between a clause's subject and its verb. The
phrasea, ‘the lawyer considered the documents” is active becausa the verb
'considered” performs the action of the subject. The phrasa, 'the documents were
considerad by the lawyer is passive bacause the verl is acted upon,

The passive woice has the effect of deadening the impact of the action 0y burying
it in the subsidiary part of the sentence. The active farm highlights the action in
the first part of the santence.

Legal drafters have a tendency (0 use passive forms ('a meeting is to be called”)
rather than active forms (John Smith will call 8 meeting”). The reason for this is
that the passiva permits an indirect and formal tone with which lawyers
instinctively feel comionable.

Howevar, overuse of the passive can lead to lack of clarity, The example ghen
above leavas it unclear as to who 15 going to call the meating, It also leads to less
effactive and less forceful communication with the reader.

Sentencas using the active woice are shorter and more direct. In most cases the
active woice is preferable. Howevar, there may e cases inwhich the writer's
intention is to divert attention from the real subject, For example, ‘the contract
was signed’ (passivel, as opposed o, 'l signed the contract’ (active).

Alternativiely, the wrtar may use the passivie voice 1o focus attention on the objact
in & case where that s more important than the subject. For example, ‘the
meeting will be held’ (passive) as opposed 1o 'the company will hold 8 meeting”
{active),

In thesa [ast two cases the passive should be used. In other cases it should ba
avoidad.
Use positive phrases where possible 5234

A positive phrase is usually batter than a negative one, For example, "Clause 2
shall apply anky if . _ . " 15 clearer than "Clause 2 shall ot apply unless . °

However, restrictions are often difficult to expréss in the positive rather than the
nagative without aithar:

&  changing the meaning (A shall not sall goods except those made by B is
a restniction whereas A shall sell goods made by B is 3 positive
abligation and therefore fundamentally differenty; or

®  using indirect language (A may build anything except a house’ s less
direct than saying "A may nat build a house',

In thesa cases, therafore, the negative forms shoulkd be used, In ather cases they
should be avaided.
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524  Paragraphs

. Paragraphs should not be defined by length, They are best treated as a unit of
- thought. In other words, each paragraph should deal with a single thought or topic.
* Change paragraphs when shifting to a new thought or topic.

- Paragraphs should start with the main idea, and then deal with subordinate
~ matters. The writing should move logically from ane idea to the next. It should not
- dance about randomly between different ideas.

: One-sentence paragraphs should not be usead oo oftan, but can be useful in
- certain circumstances.

- Pay atention to the way the paragraphs 0ok on the page. Text, evenly divided into
- manageably sized paragraphs, with occasional shorter ones, kooks inviting to the

- reader. Huge, unbroken sections of text are very off-putting to the reader and

- should be avoided. 5o too should untidy sequances of very shont paragraphs.

525 . Vigour

- As a general rule, as nated above, the fewer the words you can use to comvey your
© meaning the mare vigorous your writing will Be, Every ime you write something,

- look back at it and think how mary words you can cut out. Then do it. You will be

. surprized at what a difference it makes to the vigour and clarity of your writing.

: Certain other issues are relevant when trying to write Vigorously, Here are some of
: thiem:
5.2.51  Use active verbs where possible

- Usa acthve verbs rather than nominalisations where possibbe. Nominalisations are

- produced when verbs are bunied in longer nouns. They usually end with one of the
~ following: -tion, -sion, -ment, -ence, -ance, -ity, Angio-American lawyers arg

. addicted to them. They should usually be avalded because thay make writing

- Iongar and less dynamic.

- Comman examplas include give consideration to instead of consider, to be in
~ opposition to inst=ad of to oppose, and to be in contravention of instead of
~ to contravene.

Here is one example of usage:

We are in agreament that ur frm will pllke consideradion to the documeants,
 This sentence would be better expressed;

. We agree that aur Orm wil consider the documents.

. Howeaver, thare ara certain occasions in lagal writing whean we need to use
- nominalisations. For example, lawyers don't agree to arbitrate butto goto
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arbitration: arbitration is a defined legal process and should be referred to in its

naminalised form.

Here are some aexamples of commaonly usad nominalisations and their active varb

equivalents

agreament
arbitration
arrangement
COMPUISon
conformity
contravention
endblement
enforcement
iclarity
implemerntation
INCorporation
indemnification
indication
knowiledge
litigatian
mediaticn
megting
regotiation
obligation
oppasition
ownarship
perpetration
pErpetuaticn
POSSESSIN
redLuchion

solation

agroc
arbitrate
arrange
campel
canfarm
contravans
enable
anfarce
ilerikify
implament
incorparate
inclemmnify
indicate
ko
litigate
rmidiate
meet
negatiate
abligate, ablige
appose
QAN
perpetrate
perpetuate
POSSE5S
recuce

vidlate
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3.2.5.2

3.2.6

Legal English

use short words where possible

Mewar use a long word where a short gne can be used, For example, avoid words
ke notwithstanding whera simple words like despite, still or even if can be

usad instead.

Mever use a phrase where you can use one short word. There is a creeping
tendency to include unnecessary phrases like with regard to, with respect to,

in reference to and 50 on (s2e above).

However, this rule is maodified by the need o use (1) terms of art, and (2} defined
terms properly — and a number of them are kng.

Precision

Lsa pracise language and terminalogy. This means twio things: choosing your
words carefully and avoiding ambiguity. Refer 10 6.1 for nates on awvoiding

ambiguity.

Differentiate between legal jareon and terms of art. A boiferplate clause can be
replaced by other words, patent, waiver and rescission cannot,

U=a the words that convay your meaning, and nothing mone, Mever use words
simply because they ook impressive and you want to try them out, or because
you like the sound of them. There is a tendency in legal witing to use unnecessany
obscune words rather than their ordinary equivalents, perhaps out of a feeling that
the abscure Words are somehow mane Impressive. Herg ang some examples:

annex
at this point intima

append

CESSE

conceal

covenant and agres
demise

desist

dataln

determing (@s in ferminate)
dorate

effectuate

attach

attach

stap

hicle

agres

death

stop, leave off

hold, delay

end OF decide {acconding to context)
Bive

carry out
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employ twhen not wsed in connection
with labour relations)

endesvaur
evince
expedite
expand
EXpiIratian, expiry
extend
extingush
forthwith
forward
furnish
hence
il
inaugurate
indicates
initiate
institute
necessitate
DCCasion {3s verh)
peruse
pOSsess
presant

paricar
procesd
quantum
retain

subom
subsequenthy
terminate

Litilise

L&

try

SR

hasten

spend

e

Bive

end
immediately, soon
send

Bive, provice
therafore

carry out, fulfil
begin

state, show, say
begin

begin

requine

CaUSE

haye

Bive

aarliar

B0 [ahead}

amaount

keep

bribe (g8, & juror or witness)
then, after, later

and

L&s
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5.2.7 Discourse markers

When writing in English, lawyers use 'discourse markers' o show how different
ideas interrelate. Thase usually appear at the baginning of sentences and they
indicate to the reader the way in which he or she should treat the information or
ideas given in the sentence. They provide an essential means of orientating the
reader and assistng his or her comprehension of the text.

In practice, since thera are only a limited number of language functions that are
typically required in legal discourse, & small handiul of words and phrases will
cover mast situations that a lawyer might expect to encounter in the course of
daily working life.

Here are some exampkes:

1 In the event that a3 rademark owner wishes to allow others o use the
frademark, he or she must inform the Regishrar,
Hare, the opening phrasa ‘in the event that' indicates to the reader that
what follows is & hypothesis. The word 'if' could also be used to the same
affact.

2 Where frademark infringement acours, the owmer of the rademark has the
rEht ko sue. Howewer, a fradermark may De lost iF if s i longer aistinctive.
Here, tha opening word of the second sentence - however - indicates a
qualification to the previous statement.

3 Of course, /f information (5 already in the public domain, it will no langer be
regarded as confidential.
The opening phrase of course in this sentence indicates an assumption, The
writer usas this technique to indicate to the reader that the idea comeyed in
the rest of the sentence is generally accepted.

4 Therefore, in such circumstances a8 confidentiality agreement coverning such
Information will be ineffective
I this sentence, the opening word therefore indicates a logical step or
deduction based on the information provided in the previous sentence.

The table below sets out some of tha more commaon functions for wihich
discourse markers are used {on the left) and some suggested words or phrases for

those functions {on the right}.
Feferring to the past formerly, previously
Expanding on & pairt besides, furthamorna
Contrasting on the other hand, corversely
summansing in short, in summary, by way of précis
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Crawing a conclusion or inference

Giving an example

Emphiasising

Qualifying

Making & logical step in the argument

Begnning

Making an assumption

Referning 1o & new issue

Hypaothesising
Eearing a factar in mind

Stating an exempticn

85 8 CONsequencs, consequeantly, s a
result

for instance, for example

in particular, especially, it should be
strassed that

howeved, it should also be: barme in mind
that

thersfore, thus, it follows that
in particular

firsthy, to begin with
of course, naturally, clearly, evidently

turning to, with referance to, with respact
to, with regard to, regarding

in the evert that, if

given that, bearing in mind that,
considering that,

axcept, with the exception of, save far, 5ave
a5 1o

Presentation 5.2.8
Pay attention to the layout of the document. There is no point in writing excallent
English but presanting it badly an paper or an the screen. Here ara some basic
SUggastions:
&  Usze areadable serf font in an appropriate size igenerally between 9 and
12 points),
®  Use between 45 and 70 characters per line,
®  Use plenty of white space — break up slabs of text, use wide marging
around the text, and use appropriate spacing.
&  Use headings to structure the text
» Use italics rather than underlining 1o emphasise text
®  Use properly indented lists where appropriate,
®  Avoid excessive capitalisaton.
Clarity summary 529

These considaerations will help focus your mind on writing well.

&  ‘When starting to write a letter or document, ask yoursalf three questions:
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.39

Legal English

O what am | trying to say?
2 What words will express it?
2 Could I make it shorter?

®  Keepsantances &s short as possible, if wou can cut words out without
affecting the meaaning of the sentence, do it For example, do not write
‘in spite of the fact that. . " write “although' instead.

Try 1o hiave only one main ides per santence.

Paragraphs shaould start with the main idea, then deal with subord inate
matters.

The writing should move logically from one idea to the naxt,

Avtid negative structures. For example, 'not unreasonable’ shoukd be
simply ‘reasonable’.

Use pracise language and terminology. Avoid ambiguity.

Lze active viarbs rather than nominalisations. For example, do not
write 'we are in oppasition to that idea’, Write ‘we oppose that idea’
instead.

®  Never use a long word whare a short one can be used. For example,
avoid wirds lika "notwithstanding” whare simpla words ke "daspite’,
'still" or ‘even i’ can be used instead.

® Donotuse a foregn phrase of jargon if you can think of an ordinary
English word that means the same thing. For example, do not write
madus operandi when you can write method nor soi-disant when you
Cafn write so-calfed.

®  Use terms of art with care. Differantiate between terms of art and jargon.
A corporate veil can be replacad with other words, but balment and
patant cannot.

& Try to produce text that kooks as if it has been written by a normal human
being. Break any of the rules above sooner than write like a robot.

synonyms

- Legal English is full of syromms. It is therefore all o0 easy to start writing about

© spmething using certain words, and then later on in the document or |etter start

: using othar words to describa it, This can kead o [ack of clarity or to ambiguity. It is
- grucial to be consistent in your use of terminology.
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For example, if you start off with buyer and selfer, do not start using wendor and
purchaser later in the document. Never mix parts of different pairs: for exampla
landlord and lessee, vendor and buyer

Herg are some examples of commonly used synonyms for legal concepts usad
in legal documeants. There are subtle differences in meaning or usage betwesn

therm.

Assign is used in relation to intangible property (such as rights under a
contract) while transfer is generally usad in relation to tangible property
tsuch as land and other physical items),

Breach = uzed in relation to contractual violations, while infringement
& used in relation to the violation of rights (particularly intellectual
property rightsh,

Clause is frequently used in relation to specific contracts, while grticle is
more often in relation o EC legislaton and overarching or framework
agregmentsterms and conditions.

Contract is generally usaed in relation to a specific written contract with
egal effect, while agreement may also ba usad in a more general sense
to refer o loose understandings or ofal agreements (which may or may
not have legal effect).

Landhlord and temant are used in relation onlby to the lease of real estate,
while kessor and lessee may also be usad in relation to the [ease of
other types of property.

Obligation is generally used to refer 1o & specific duty under a contract
or legal provision, while fiability refers to legal consequences, For
example, breach of an obligation may lead o legal liability,

Undertake i< generally used to indicats 8 commitment to &0 a certain
thing and to accept the legal consequences of doing so { X undertakes to
deliver the goods to Y by 5 luna’), while assurance refers to a collateral
promiss gven by a third party.

Viold and Mnvalid mean that something is not legally binding and bas no
epal effact, while ineffective refers to something that fails to achieve
the reguired legal aim.

Defined terms

The problems causad by the difficulties in choosing and adhering to the most
appropriate tarm can be dealt with in part by using defined terms. Howsavear,
defining a3 many terms can be counterproductive, especially 1if the matters to
wihich the definitions refer onhy appear once or twice, As 8 general rule, if a
definition is only 2oing to be used once, it should be omitted altogather,

a9

2.3.2
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541

A definition is only needed if the meaning of the word or phrase is unclear and

© cannat be ascertained fram the context. When creating a definition, ensurs:

" {1) that the definition created has a chear and specific meaning; and {2} that the
- waord or phrase defined is used in the same sense throughout the document as
- that provided by the ariginal definition.

- The dangers of putting in too many definitons can be summarisad as follows:

#  The document becomes more difficult 1o read and use.

®  Creating the document is more difficult: the author is more likely to make
mistakes.

®  Over-rigid definition of the meaning of certain words may lkead to absurd
of unintended conclusions.

®  Onerdefining can be self-defeating: often the attempt ta Include
everything leads to something important being left cut. A court might
then take the view that the omission must have been deliberate (in the
light of the fact that everything elss in the contract is rigidly defined). As
a result, the usa of definitions can actueally lead to loopholes in the
document,

When drafting legal documents or letters, clarity and consistency are worth

- nathing if the document is not actually legally effective.

Effectiveness checklist

- The following checklist will help focus your mind on how to achieve legal
~ effectiveness and relates parbicularly to the drafting of legal documents such as
COMracts.

' 1 Doesthe language you use comectly state a condition, obligation, authorisation,

ar limitation? &2 11.1 below:

- 2 Doaes it state it in such a way that itis clear to whom or what it relates?

A key point hers 15 to avoid the passne —that is, do not write a8 meeting
must be called if . . ., but the Managing Director must call a meeting
if. ..

- 3 Does it state it in such a way that; it is enforceable (1) under the terms of the

document itself, and (2} acoording to the law that governs the document?

- Have you s2t clear time limits for the parformance of any obligation?
- § |5 it conflict with any other terms of the document?
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& [oes the document chearly state what will happen in the case of breach of any
obligation? It is impartant to define the nature of the innocent party's rights and
the natura of tha penalty that will be imposad on the breaching party.

7 Are the obligations, authorisations, conditions and discretions sctually
capable of being exercised in practice? A key paint here is o be careful with
precedent legal documents - if used, they must be adapted rigoroushy to the
deal in hand.

& Isit precise enought In particular, set clear ime-frames rather than using words
like forthwith, specity precize standards rather than use farmulations like to a
reasonable standard; siate enforceable ohligations rather than use
formulations ke use their best endeavours w0, 21C,

Beware of adjectives 542

Adjecoves should be usad with great care, particularly in legal documents. The
reasan for this is that thair meaning can vary greatly acconding to the context and
1o the writer's intention. They do this 10 a markedly greater extent than occurs
with riouns and verbs, the meaning of which is usually reasonably well fixed.
Consider the following typical lzgal phrases, paying particular attenticn to the
adjectives shown in bold:

&  The Company is antithed o make such changes as it considers
necessary and prudent.

&  The Ristributor shall prompthy return all documents upon reasonable
request by the Company.

®  The Company must deliver goods of satisfactory quality, and must
replace all defective parts free of charge,

it will be seen that the general effect of using these adjectives is to make the
meaaning of the sentences less pracise, When is 8 change "necessany’? When is a
request ‘reasonable’? When is quality "satisfactory'? It may be that these words
have a defined maaning in the law on which the relevant document is basad, but
this is a8 matter that neaeds o ba venfied, Lack of clarity on such jssues may kead o
unnecessary disputes between the contracting parties,

Consequently, whan drafting a document in which obligations need to be
precisaly specified, adjectives should b= avoided whene passible. Instead of
writing that changes may be made when ‘necessany’ or ‘prudent’, define the
circumstances in which changes may be made, Instead of using words like
“forthwith' o ‘promptly”, specify exact time limits. Instead of stipulating that goods
must be of "satisfactory’ quality, provide a detailed guality specification. In
atdition, consider tha use of defined terms to fix the meaning of any words that
might otherwise have an ambiguous or indeterminate meaning.
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In some cases, of course, attempts to define everything may be undesirable or
salf-defaating. The use of adjectives can be usaeful where the parties wish to
create some leeway in the interpretation of obligations, or wherne it is not essential
- or feasible — to define every obligation in detail, For this reason, adjectives are
usaful in framework agreements where the precise nature of specific obligabons
will be defined in further agreements made in relation to a particular transaction.
Howevear, in such cases it is important to have some understanding of how a
particular adgctive might be construed by the courts.

Finalhy, never use any word unless: you are sure (1) that yvou know all its possible
legal meanings; and (2 that it can only have one meaning in the contaxt in which
wou have usad it

m EXAMPLES OF BAD STYLE AND ANALYSIS

53.5.1

3.3.1.1

5.5.1.2

5.5.1.3

Here ara some examphkes of had style together with anahyses of what ks wrong with
them and suggested solubons.

Example 1: waiver

Text

I e ewent that thefe 1S a Wwaiver of e indemmity provisiens oy the vendor, &
letter confirming the walver must be proguced by the vendor's solicitor for the

purpose of inspection by the purchaser,

This sentence is too long for its content. its meaning should be capable of being
undarstood at a single glance, but this is not the case, The main problems are;
(1) that the wordiness of the sentence obscures its meaning, and {2) that it
contains unnecessary stipulations.

Solution
The following changes should be made:
1 Reduce phrazes to words. Therafore in the event that’ can be reduced o if.

2 Change nominalisations to verbs. Therefore, "waiver” can be changed to
"'waive', This allows us to get rid of "there is a waiver of " and replaces it with
Waives'

3 Correct the structure of the sentence, As currenthy drafted, the order of the
sentence 15 verb (wave) — object lindemnity provisions) — subject (the vendor). in

order to create a subject-varb-object structure, vendor should be mentioned
first.
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4 Remove the unnecessany stipulations, The phrase "for the purpose of inspechon
by' 15 unnecessary, since it can be assumed that the purchasear will read the
letter. The phrase "a letter confirming the waiver must be produced” can be
changed to the shorter and morea familiar term "confirmed inwriting”.

Redrafted version 5514
il the vandor waives the indamnily provisions, this must be confirmed in wriling
fo the purchaser by the vendor's Solcifor,

Example Z: settlement 5.5.2

Text 5521
The first case was settled for £2,000, the second piece of litgation was disposed
af out of court for £2. 500, winle the price of the agreement reached in the third
SUM WES £5, 500,

Problems 5.5.2.2

This santence is too long and contains INconsistent erminokogy ("sattlad”,
‘disposed of out of court” and "price of the agreement’, as weall as 'case’, "piece of
litigation' and "suit’) to descnbe the same things.

Solution 5.5.2.3

The following changes should be made:

1 Inall three casas, the term “settled’ should be used to indicate that agreement
was reached between the parties without the need for a full court hearing

2 Inall three cases the term 'case’ shoukd be used ta refer to the dispute batween
the parties.

3 The sentence should be phrased 50 that "settled’ is used as a verb apphing to all
three casas.

Redrafted version 5524
The first case was settled for £2,.000. the second for £2.500 and the third for
£33, 5000,
Example 3: exclusion clause 5.5.3
Text 5531

The exclusion clause Js aiready null and vodd by reasan of the prior order and
diraction of the court, This being the case, the exclusionary clawvse can have no

further force or effect.
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5532 Problems
The problems here are; (1) repetition between the two sentences; and (2)
UNNacessary words.

5533 Solution
The following changas should be made;

1 The second sentence adds nothing o the meaning of the whole, and shoukd be
deleted,

2 The phrases ‘null and void' and ‘order and direction” can be shortened ta “void’
and ‘grder’, respectively, since in both casas the additional words add nothing

to the meaning.

3 The phrase by reason of " should be changed o a l2ss pretentious equivalent,
such as ‘due w0’ or ‘as a result of |, and 'order of the court’ can be shortenad o
‘court order”.
5.5.3.4 Redrafted version

The exClUsian Cliause 15 aiready Vond due o e oriar court order.

554 Example 4: offer of settlement

5.5.4.1 Text
My client is willing 1o settie this case for £7,.500, ta be paid ta your client, amd your
clignt must immediately return the Blueprints and specifications and mist remave
ail fis equipment from the property. Moreover, my olent insists Lpon Naling
repiacamant of the entire saction of fence which your client taok down, fhe
raplacament o be at your olent's expensea.

5.5.4.2 Problems
This is an offer to settle a case on spacified terms. The main problem here is that
the precise nature of the terms is not sat out In a clear way.

5543 Solution
The following changes should be made:

1 A form of tabulation should be introduced so that the terms of the offer are
clearty delineated.

2 Unnacassary and repetrtive wording (such as ‘'moreover’, ‘Insists’, etc) should
be remowved.

3 MNominalisations (i.e. ‘having replacement of '} should be changed to achve verbs.
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Redrafted version
My client is prepared (o sattle this case for £7,.500, provided that vour clignt;
(1 returns the dlueprints and specifications
(2 removes ail ks equipment from the property, and

(3 replaces ab his own expense tha entire section of fance he ook down

Example 5; personal injury

Text

M Brown Rut the windsorean of the car with fis fead, but as it was composed of

caliviond e was unhurt

Problems

The only problem with this sentence is that it 1s unclear whether it is Mr Brown's
head or the windscreen that is composed of callulzid.

solution

In arder to remove the ambiguity in the sentence, we must clarify that it is the
windscreen that is composad of celluloid, This can be done by replacing ‘it’ with
‘windscreen’.

Redrafted version

M Browe fut the wind'sorsen of the car with fus fread, Ot a5 e windsoreen wes

composed of callwioid he was unhort.

Rewrite the following colloguial sentences in @ formaol manner appropriote fo
tegal drafting. Before attempting this exercise, you may alsa find it useful to
read Chapter 11, Mode! answers can be found in the answer key at the back of
the book.

Ef_éh Alternatively, visit the Companion Website to access this guestion
e  Oonline,

(1) Because you have signed this document you have given up your nght to
sue for any breaches,

(2) Both the parties that have signed this agreement can bring it to an end if
it turns out that the other party is not able to pay its debts.

(3)  Party A agrees that if Party B gets sued by anyone for a reason to do with
the distribution or sale of the products then Party A will be responsible for
any costs that result from this.
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(4)

(5)

Party A has to pay all invoices sent by Party B by 30 days after the day the
goods which the invoices are for arrive at Party A's depot. If Party A hasn't
paid the invoices in time, Party B is allowed to charge penalty interest at
the rate of 20%,

This agreement will last for a period of two years from the date on which
it was signed by the parties, but unless either party ends it for one of the
reasons set out in clause 5, it will be automatically renewed for further
periods of two years.



What to avoid

AwaicurTy
Ambiguity occurs when writing can be interpreted to mean more than one thing,

and these things are in conflict with each other You can oftan gat away with this

i ordinary English if one meaning seems more likely than another. In legal English

- aspecially in contract drafting — it can be disastrous. Angle-american lawyers still

take a Nteralist approach to construction - that is, contract words are interpreted

according to their literal meaning rather than according 1o the purpose and effect

that can be presumed from the context.

Tha meaning of English sentences can in marmy casas be changed completaly by
altenng the order of words or the punctuation. For example:

My client has discussed your proposal 1o 8l the dralnage ditch with Ris partmers.
The judee, said the aococused, was the most helnous wilain he had ever met.

Mozt of the problems caused in this respect ane dee to the separation of different
parts of the verb phrase. In the first sentence, the verb phrase is 'discussed with'.
By reuniting the parts of the phrase the real meaning of the =entence becomes
Clear,

My client has discussed with fis partners your proposal fo A0 the drainage
ach

In the second sentence, the varb phrase s 'the judge said’. The use of commas
creates a subondinate clause of the wonds "said the accused’. This has the effect
of severing the verh phrase and linking ‘the judge’with “was', Remaoving the
punctuation revieals the mare likely meaning of the sentence:

The judge said the accused was the mast heinous villain he had ever met,

Ambiguity should be distnguished from mere vaguenass. Vaguenass ansas when
the language used is impreciza or non-committal, and may sometimas be
intentional (for example, in order to avoid ghving a specific commitment on a
particular issue).

The senfences below are ambiguows. Rewrite them in o woy that makes their
intended meaning clear and unombiguous. The answers con be found in the
answer key at the bock of the book.
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g@'ﬁ Alternotively, visit the Companion Website to occess this guestion
e ORITRE

(1) Even if the company sells the product, if it does not usually sell this
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particular product in the usual course of business it may not be held
liable.

(2) The caution of the legal temperament, as well as the desire for certainty
historically has accounted for the slow pace of change in the law.

(3] Nodrilling work shall be carried out on this land within 50 metres of any
residence currently situated on said land without the lessor's consent,

(4)  This lawyer said the client is the best trial advocate he had ever had
working on one of his cases,

(5) John drafted the contract for the client during the meeting itself and he
then read it through carefulby.

BEED socstancunce
6.2.1 Personal pronouns
Itiz inappropriate to use the parsonal pronouns e or his to refer to a person
whosa sex might be male or female, English has a number of gender-nautral
words such as person, as well as a number of gender-neutral pronouns such as

anyone, everyone and no ene, However, it doas not have gendar-neutral
singular persanal pronouns.

A good workaround s to usa the plural possassive form, thedr. The Cxford English
Dictionary 2001 sanctions the use of this form to refer oo "belonging or associatad
with a person whosa sex is not specified’. In this way, the writer can avoid using
saxist language. For example:

Every campatent iawper must ensurea that tharr iegal knowledee 15 kept up

o date.
Other methods can also be emploved to avoid using fe or bis. These include:

®  Deleting the pronoun referance altogether if possible, For exampla, ‘the
director read the gocuments as soon as they were delnered to him'”
delete to him.'

@  Changing the pronoun 1 an article like @ or the. For example, ‘the sales
representative assisted the customer with his order’ can be changed to
‘the sales reprasentative assisted the customer with the order’.

®  Using who_especially when he follows i For example, ‘if be does not
pay attenton to detail, a inance officer is worse than useless” shoulkd
read ‘a finance officer who does not pay attention to detail is worse
than useless',
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&  Repeating the noun instead of using a pronoun. For example, "When
considering the conduct of negotiations, the delegate should retain an
ohjactive view. In particular, he [read the defegate] should ..

®  Use the plural form of the noun. For example, instead of writing 'a lawyer
must check that he has all the relevant papers bafore attending court’,
wirite ‘lawyers must check that they have all the relevant papers before
attanding court’.

®  Use the infinitive form of the warb, incleding "o’ (e.g. 1o parform’, "o
draft’ etc.). For example, instead of writing "the lawyer agrees that he will
draft the contract’, write “the lawyer agrees to draft the contract’.

®  Ifallelse fails, use the passive form. For example, instead of writing "he
must deliver the files to X', write "the files must be deliverad to X'
However, note that this is not a perfect solution, since the passive form
makes it unckear who is responsible for delivering the files to X, Therefore,
it should only be used if the identity of the partias has already been
established in a previous sentence, or If the question of who |5
respansible for undertaking the actions is unimportant.

Terminology

In addition to paying attantion to the usa of persanal pronouns, it s also important
to ensure as far as possitle that the erminclogy used is not gender-specific, This
applies particularky o words ending in -man_ For example, you should consider
using chair instead of chalrman, firefighter instead of fireman, and drafter
instead of draftsman

I should be remembeared, however, that there is a imit to the extent to which the
English language can reasonably be manipulated to remove 3l possible traces of
gender discrimination. There is a balance to be struck between avoiding the use
of gendar-spacific language and making yvour English sound like normal language.
A particular problem arisas in respect of words for which the only gender-neutral
equivalent involves the use of -persen or person-. Words such as

personpower, warehouseperson and foreperson (instead of foreman;)
should be avaided where possible.

Equally, avoiding sexist language in English writing iz not simply a matter of
avoiding cenain specific words and phrases. The underlying attitudes of the wrnter
are mare important,

some examples of old-fashioned terms and suggested non-sexist alernatives are
set out below.

6.2.2
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Air hostess/stewardess Flight attandant

Anchanman Archir

Businassman Business executive, mangger, antreprensur
Cameraman Camera operatar, phatographer

Chairman Chair

Craftsman Artisan

Celiveryman Couriar, messanger, delivary drver
Drraftsmar Drattar

Firermnan Firefighter

Foreman (in the workplace} Supenisor

Foreman [of 8 juryl

Frasiding jurar

Freshman Fresher, first-year student
Headmaster Head, principal

luryman Juror

Mankind Humarikind/humanity
Man-made Synthatic, manufactured
Manpower Warkforos, personnel
Ombudsman Ombuds
Policeman'policewarman Falice Officer

Postman/mailman Pastal worker, mail carrier
Salesman Sales representative
SPOKBSMan Representatve
Statesman Foliucal keader
Statesmanship Diplomacy

Tha commaon man Thi Average parsc
Warehouseman Warehousar

Warkman Worker
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Rewrite the sentences below in such o way as to remove any inherent sexism,
The answers can be found in the onswer key at the back of the book

f@f"’- Alternotively, visit the Compaonion Website to occess this guestion
e ORlRE

(1] A judge should meet his responsibility to avoid any suspicion of bias in his
Judgment,

(2) If a student cannot write competently, he cannot expect to make a good
lawryer in the future,

(3) A lawyer knows better than the layman that knowledge of where to find
the law is at least as useful as knowledge of specific legal provisions.

(4)  When commencing court proceedings, the lawyer must ensure that his
client has been fully advised about the risks of litigation. In particular, he

must give the client a realistic estimate of the likely costs.

(5) The distributor hereby undertakes that upon termination of this contract
he will return to the Company all confidential papers.

CONSTANTLY LITIGATED WORDS

Two words and phrases, commonly used in English kegal drafing have produced
constant litigation: best endeavours and forthwith.

Best endeavours is often used in contracts to indicate that parties have
promised to attempt to do something, The use of the phrase usually suggests a
compromise inwhich neither party is prepared to accept a clear statement of
their obligations.

The problem with the phrase is that there are no obpective cnteria by which best
endeavours can be judged, It is easy to conclude that someone has used "best
endeavours’ toensure that something 15 dona if the result is that the thing is done.
It is very hard to make the same judgment if, despite certain efforts having been
made, the thing is not done.

The phrase posas particular problems in professional undertakings {such as

W promisas o use its best endeavours 1o obtain the title deeds’) due to the
vaguenass it introduces inta the obligation undertaken, For this reason, the Law
Socety of England and Walkes has warned solicitors against gving a "bast
endeavours’ undertaking.

Forthwith causes problems because it is o open-ended to introduce any
cartainty into the contract, According to the contesxt, "forthwith’ could mean a
matter of hours or a matter of weeks.
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Everything depends on the context, For example, in one English case forthwith’
was held to be within 14 days In another itwas held that notice entered on a
Friday and given the following Monday was not given "forthwith'. In yet another,
the duty to submit a claim “forthwith” was held not to anse until a particular state
dapartment hiad the basic information to allow the claim to be determined.

For thesa reasons, it is preferable to spacify a precise time and date by which
something must be done if ime is of the essence in an agreement

m FALSE WORD PAIRS
Many words in English ook and sound alike but can have very different meanings.

Typical examplkes include principal and principle, affect and effect, and
disinterested and uninterested. In some cazes - 25 in prescribe and

proscribe - the meanings may in fact be opposite.

Itis impartant to be aware of the more common of thesa false pairs — the
consequences of confusing tham could be disastrous. For mare information on
this subject, see the glossary of easily confused words at the back of the book.

Choose the correct word from the choices given in brackets in respect of

each sentence, The answers con be found in the answer key at the back of the
book.
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f@%‘ Alternatively, wisit the Companion Website fo occess this guestion
=k gnline.

(1) You are not [eligiblefillegible] to practise as a lawyer in this country unless
vou have received official authorisation to do so,

(2) The testimony given by the witness was not entirely (crediblefcreditable).

[3) | have always been completely [disinterestedfuninterested) in what judges
do in their spare time,

[4) Itisan important legal (principal/principle] that the accused should be
presumed to be not quilty until proven guilty.

(5]  The present economic recession will [affect/effect) this company

adversely.

BEETD rosicw woros
Certain words cause problems, either because they have a number of meanings

or because it is unclear to writers when one word should ba used instead of
another. It may not be possible to avod them — parbicularly since mary such
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words are extremely useful twhen usad comacthy) — but care should be taken
whan using the following words, among others

Only. when usad as an adverb, has four meanings:

1 i can be used to mean ‘nathing or no one else but' Comly qualified lawyers are
ahle to draft these documerts”).

2 Itcanalso be used t3 mean ‘with the negative result that” (he turmed, only to
find his path was bocked’).

3 Afurther meaning is 'ng longer ago than” {'it was enly on Thursday that the
document arrived’),

4 Lastly, it can mean ‘not untl® {'we can finalise the contract only when the
document arrives’.

The positioning of this word in 8 sentence is of critical Impor@ance. The meaning
af the whalg sentance can change profoundly according o whena itis placed,
Generally, it should go immediately in front of the word or phrase which it is
qualifying: for example, ‘the onhy cows are seen on the northern plain’ has a
diffarant maaning to 'the cows ara only seen an the porthenn plain’, which in wm
has a different meaning to "the cows are s2en on anly the northern plain’,

Fewaer or less? 652
These words are often used incorrectly, @ven by native speakars of English,
Fewer should be used with plural nouns, &s in "eat fewer cakes' or "there are
fewear paople here today”.

Less should be usad with nouns refermng to things that cannot be counted, as
in ‘there is less blossom on this tree”. It is wrong to use less with a plural noun
{less people’, 'less cakes’,
Can or may? 6.5.3

Can is mainly used to mean ‘to be able to', as in the sentence "Can he move?’,
which means, is he physically able to move?

May iz usad when asking to be allowead to do something as in ‘may we laave
noAw?’, as can is thought t0 be kess comect or less polite in such cases.
Imply or infer? 6.54
Do not confuse the words imply and imfer, They can describe the same situation,
bt frowm different points of view.
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If a speaker or writer imphies something, as in ‘he implied that the manager was
~afool’, it means that the person is suggesting something though not saying it
' directhy.
I you dnfer something from what has been said, as in “we inferred from his words
~ that the manager is a fool’, this means that you come to the conclusion that this is
- what they really mean.

655  Non-orun-?
~ The prefixes mom- and wn- both mean not” but they tend to be used in slightly
different ways. Non- is more neutral in meaning, while Lr- means an opposite
and thus often sugeests a particular bias or standpoint,

* For example, unnatoral means that something is not natural ina bad way,
- whereas pon-natural simply meaans 'not natural’

© As a consequence, whers there is a genuine choice about which prefix to use,
- nan- is preferrad in legal writing (2.2 non-statutory instead of unstatutory).

6.5.6  Horwhether?

- Alhough i can mean “whether', it s bettar to use the word whether rather than
~if in writing ('I'll see whether he |eft an address’ rather than I'll see if he left an

" addrass’).

457  Specially or especially?

- although especially and specially can both mean ‘particularhy”, they are not

axactly tha same. Espacially also means “in particular, chiefhy, as in ‘he distustad
. them all, especially Karen', while specially alzo means “for a special purposa’ 8s in
* "the machine was spacially built for this job’.

658 Save
- Save usually means to rescue from harm or danger. However, it can also be used

o mean ‘except’, Itis frequently used in this sense in legal documents, For

- axamphe;

, MO WATANNES are giver save a5 to those set ot in Schedule 3.

6.5.9 Client or customer?
- Generally speaking, businesses that provide professional servicss (e g, lawyers,
* accountants) have effents, while businesses that sl products (2. retailers) have
- customers.
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Choose the correct word from the allernotives provided in porentheses in the

senterces below. The answers can be found in Hhe answer key af the back of the
ook,
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E"‘@'ﬁ Alternotively, visit the Componion Website to access this guestion
e ONline,

(1) There are (less{fewer) risks in this transaction than | had previoushy
assumed.

(2) The hardware store did not have many (customers/clients] that morning.
(3) It [can/may) be a good idea to send a copy of that decument to the client.
(4) 1 dislike all English food, [speciallyfespecially) fish and chips.

(5) lasked him to help me with this project but I'm afraid he was most
(uncooperative/non-cooperative).



7 British and American English

British and American English can be differentiated in three ways:

1 Differences in language-use comentions. meaning and spelling of words,
grammar and punctuation differances;

2 \ocabulary. There are a number of important differences, particularly m
business terminology,

3 [Differences in the ways of uzing Enghsh dictated by the different cuftural values
of the two countries,

Itis necessary to choose between British or American English and then apply the
conventions af the version you choose consistenthy. If you muddle up Eritish and
Aamerncan standards, it implies that you do not understand that they ane different.

BIEZD) 017 FERencES IN LANGUAGE USE CONVENTIONS
Here are some of the key differences in language-use conventions.

1 Dates, In British English the standard way of writing dates is to put the day of
the manth as a figure, then the month {either as a figure or spelked out) and
then the year. For example, 19 2eptember 1973 or 19.09.73. The standard way
of writing dates in American English is to put the month first (either as a figure
ar spelled out), than the day of the month, then the year For example,
Leptember 1%th 1973 or /1973, Commas are also frequently inserted after
the day of the month in the USA, for example, September 19, 1973,

2 o and ou_in British English, the standard way of writing words that might
include either the letter @ or the letters o is to use the ol form, For example,
colour, humour, honour, behaviour. The standard way of writing such
words in American English is to use only @. For example, color. humor,
honor, behavior,

3 Through. In american English, the word through (or thru) can be used o
mean until. For example, 'September 19th thru October 151, would be in
British English "19 Septembear until 1 October’.

4 Hyphens Hyphens are often used in British Englsh 1o connect prefixes with
the main word, For example, pre-emption, pre-trial, co-operation. They are
less COMMOoN in American English, For example, preemption, pretrial,
cooperation.

S Zor g7 In British English, § is generally used in such words as necognise,
authorise. The letter Z 15 used in American English in such words as
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recognize or authorize. However, it is not wrong to use Z in such words when
Using Brtish English as standard.

Mote, hiowever, that some wiords must always end in -Ise, whather you are
Lsing British or American English standards. These includs:;

advertse advise
arise COHTIpTiSE
COMpromise demise
despisa devise
dispuise enfranchise
2xCI5e EXarcise
frafchise IMprovise
INCisa merchandisa
fremise Favise
supendse surmise
SUIRrisE telavise

for B7 In Amenican English, 3 single §is used in such words as traveled or
counseled. 'n 2rinsh Englizn, Mz used B2 travelled, counselled).

Mote, however, that in British English, some words which end in a double i
ose one fwhen a suffic s added: skilf becomes skiffully, will becomes
wialflly. in American English, the double i is retained: skl becomes
skiftfully, will becomes willfully

-re or er? In Amencan English, the -er ending is usad [n words lke theater,
center, meter. and fiber. In Bntizh English, these words ére spelt theatre,
centre, metre, and fibre

oe and ae. some scientific terms retaln the use of the classical composite
vowels o and ae in British English. These include diarrhoea, anaesthetic,
gynaecology, and homoeopathy, \n American English, a single e replaces
the composie vowel: diarrhea, anesthetic, gynecology, homeopathy.

-8 or -ue? In grtizh English, the final silent -& or -ie is retaingd in such words
a5 analogue, axe and catalogue. In American Enghsh, it s omitted: analog,
ax, and catalog.

-gable or -ablet The silent e, produced when forming some adjectives with 2
suffix is generally usad in British English in such words as iikeable,
unshakeabfe and ageing. In American English, s generally left out: ikable,
unshakable and aging. The € s however sometimes used in American
Frglsh whera it affects the sound of the preceding consonant: traceabile or
manageable.

-ca or -8e7 In British English the vero that relates to & noun ending in -c8 is
somatimes given the ending -se. For example, advice (noun)y/advise (verh),

7
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12

13

14

15

device/devise, licenceslicense, practice/practise. n American English the
situation is more complicated. Both forms are usad in advice/advise and
device/devise, license is used for both noun and verb, and practice for bath
noun and verb, It also usas -se for other nouns, which in British English are
spelt -ce, including defense, offense. pretense.

Prepositions. In Amencan English, it is acceptable to omit prepositions in
certain situatiens. In British English, this habit is less common. For example, an
Amencan lawyer might find a cartain clausea in a contract to be “likely
enforceable’. A EBritish colleague would be more likehy to say that it was ‘likely
to be enforceable’. an American civil rights activist might ‘protest
discrimination”, while his British colleaguas would ‘protest against
discrimination’.

Have and got. In American English it i1s quite acceptable 1o use the word got
without fave in santences like | 2ot two tickets for the show tonight’. In British
English, it is more usual to say 'I've got twio tickets for the show tonight',

Gotten. Gotten is a praper word in american English, but is only used as an
Americanism in British English, except in certain phrases such as ‘ill-gotten
gains’,

While or whilst? Both while and whilst are usad in British English. In

American English, wiile is the right word o use, and whillst is regarded as a
pretentious affectation.

vocasuLam

Hare ara some key vocabulary or spelling differences.

.21

Ordinary words and phrases

asrial (M) drtanna
alurminium alurminum
anti-chackwise counterciockwise
at weakands o weekends
auberging eggplant

autemn fall

bankmate Eall

bill check

bisouit cookie



braces

Building society
calire

carmg bed

car bonnet

car park

car windscreen
CAravan
cheque {bank)
chips

cinema

clerk (bankl
clever

eling filem
coaker

Cosy

courgette

crisps

crossrogds/junction

dialled

dived

draught
dressing gown

dual caniageway

estate agent
filrm

flat

flyover
frying pan
fslled

full stop {punciuation)

give way

British and American English ~ 79

suspenders

savings and koan association
caliber

ot

hood

parking ot

windshield

traibar

check

franch fries or, racently, “freedom frigs’)
mowie theater

telbar

smart

plastc wrap

SRCe

Loy

ucchini

potato chips
intersection

dialkad

diowie

draft
bathrobeshowsecoat/robe
faLir-lane higrway
reaftor/real estate agent
mcwle

apartment

QWErpass

skilket

fueksd

period

yigld
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Eray

ground floor

high street

hiday

increase (of maney)
went

it

karny
maizefsweetcom

manoeLnTE

el 1)

mum
muslin

riapoy

obige

arginary

pants

pavament

patral

plough

past

pEr paint

PrOgramme

property dand)

quarters (three-guarters)
fueue

raticnalisation (personnel)

gray

first floor
main strest
wacaticn
hike
lcanead
elevatar
Lruck

corn
maneuver
mest with

metar

highway, fresway, axpressway,
throughway

maom
cheasecioth

diaper

chligate

regular, normal
underpants

sidewvalk

gasaline, gas

plow

mail

glectrical outlat
program

real estate

fourths {three-fourths)
lire, line-up

dowmsizing
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riding fharsesk
ring road

rrvalled

rowing boat
soeptical

sizeable

sk fful

sOliCitor

sormbre

stand for elaction)
starter

storery (af building)
stupid

sweet shop

r=]u]

tartan

terraced house

till

towands

transport

trainers

travelled

rousers

tyre

undergraund for tebe traing
upmarket

vest

waistooat

wiork out (probkem)
Yours faithiully

Yours sincerety (kether

British and American English 81

horseback riding
bettway

rivaled

reavbaat
skeptical

sizabla

skilrful

attormey, lawyer
somber

run

appetizer

story, flaor
dumb

cancy stare
faucet

pikaicl

rony houss
checkout
toward
transpartation
sneakers
traveled

pants of slacks
tire

subway

upscale
undershirt

vest

figure out
Respactfully yaurs/Yours truly

Sinceraly yours
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Business and legal terminology

Note that some of these terms are not exactly equivalent or may be used
interchangeably in some cases. For example, ‘competition law’ is often
understood as a wider concept than ‘antitrust law’, and a large number
of US terms (e.g. ‘par value’) are in relatively commaon use in British legal

English.

called to the bar
compsstition law
artiches af association

balance shest

bills

Donius or scrp issues

Company
creditors

clabstars
depreciation
employment law
excegtional items

flatation

imdemnify

land ardd buildings
maintenance

rominal vale
ordinary shares
preferenca shares
prafit and loss account
Provisions
receivership

shara premium

admitted to the bar
antitrist (3w
bviaws

statement af financial
POsItion
fotes

stack dridend or stock
solit

corporatian

pavables

recehables

amartization

labar law

unusual items

irdtial public offering (IFC)

hald harmiess and
indermnify

real estate

alimary

par valua

COMMoN Stock
preferred stock
inCame statement
allowancas

chapter 11 bankruptcy

additiconal paid-in capital



shareholders' funds

Shocks

theft

turmeer

undistributable resenves

DIFFE HEH'I:ES HELATED Tﬂ I:I.ILTI.IHAI. UALI.I ES

British and American English

stockholders' equaty
inyertories

larcery

FEVErLES

restricted surplus

There are a number of differences between British and American English, which
relate to the different cultural values of the two countries. For example, Eritish
English contains a number of frequenthy used metaphors relating o football
{'seonng an own goal’) and cricket ['a sticky wicket’), whike American English usas
meataphars relating 1o basaball {in the ball park’).

The two versions of the language also have certain tendancies that are worth

bearing in mind, These are not absolute, since individual writers have their own
styles, which may incorporate aspects of bath British and Amencan tendencies.
Howeever, in general:

Eritizh English tends to react more skowly 1o new words and phrazes than
american English. american English enthusiastically adopts new Usages,
some of which later pass into general use (8. corporate citizen,
social performance}, and some die out after a short penod in fashion

(B2, SYNergy.

griish English has a slight tendency to vagueness and pondarous diction.
american English {at its bast) tends w be more direct and wivid.

american English tends to be more slangy than Brtizsh English.

Both American and British English are keen on euphemisms. In British
English, thesa are often usad for humorous purposes (e.g, to be
economical with the truth) or to smoath over something unpleasant.
In american English they may be used for prudish reasons (thus lavatory
or WC becomes restroom or bathroom), to make someathing mundane
sound important (thus ratcatcher becomes rodent operative), or to
cover up the truth of something unpleasant (thus civilian deaths in war

becomea collateral damage).

american English has a tendency to kengthen unnecessarily existng
words in an effort to make them sound more iImpartant ithus transport

becomes transportation).
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The passage below is written in British English. Put it into American English.
A model answer can be found in the onswer key at the bock of the book.

g@ﬁ Alternatively, wisit the Componion Website fo occess this guestion
e a online.

m
=
m
=
L]
Al
m
(L]
[=]

We signed the document on 19 October 2007 in my solicitor’s city centre offices
after a great deal of complex manceuvring fuelled by the need to establish a
manageable programme for the transport of maize by lorry. 1T was a grey, rainy
autumn day, which | emember well, because | arrived at the office rather late,
after getting stuck in a traffic jam on the anti-clockwise section of ring road -
on the flyover just past the Daventry crossroads in fact.

| parked the carin the car park next to the estate agent's office, placed my
ticket on the windscreen, and threw my empty cnsp bag into the rubbish bin,
Then | climbed the stairs to Mr. Smith's first floor office. | recall that Smith was
wearing a rather striking waisteoat, in a lurid purple colour, together with truly
appalling tartan trousers and braces. His idea of humour, | thought.

‘Hawve a biscuit’, said Smith, as we started looking at the document. | dare say
traffic on the motorway was bad this morning?' | made no comment, but began
to look over the text whilst Smith skilfully explained the document to me: “this
paragraph obliges the other party to make payment in case of default, and this
one provides for pre-emption ... | listemed sceptically.

Smith then explained that the other side had authorised a company called
Dartingley Hoardings to install aerials in city centre flats at weekends from

20 Nowember 2008 to 19 November 2009, Payment for these services was to be
made from a building society account. ‘Is that clever? | asked. Smith thought it
would have no effect on company turnover.



Contracts: performance,
termination and remedies

PERFORMANCE OF CONTRACTS
The general ruka is that a party must perform exacthy what he or she undertook to
da in the contract. This rule may be madified in a number of ways, including:

1 substantial performance. Where a party has performed his or her contractual
abligations but there are minor defects, that party will normally be able to claim
the price of the work done less any money the other party will have o spend to
put the defects right. Mota that this principle does not apply when a fundamental
term of the contract has been breached.

2 Voluntary acceptance of partial performance. A party may agree to acoept and
pay for partial performance of the contract by the other party, However, the
courts will anly infer such agresment whers the party accepting partial
parformance had a genuine choice about the matter.

3 Breach of terms relating to time. If a contract s performed but performance
acours later than agreed, the effect of the delay depands on whether time of
parformance 15 considerad 'of the essence’. If so, late performance will give rise
to a right to terminate the contract. If not, [ate performance will not justfy
termination unless it amounts to a substantial failure in performance (although it
may give nse 1o a claim for damages if koss is caused).

4 Vicarious performance. Vicarious performance occurs where the contractual
obligations of ane of the partes are performed, upon that party's requeast, by &
third party. Tha ganeral rula is that the other party cannot object to vicarious
performance unkess (11 it prejudices their interests, or (21 the senvice contractad
for iz one that relies on the skill and judzement of the party contracted o
provide the service (2.8. an employment contract, or a contract for musical
performancel, or (3) the contract stipulates that the abligations must be
parformed personally,

Contracts may also be vaned by mutual agreement. Altarnatively, where a

party agrees o a request of the other party to the contract not to insist an
parformance of part of the contract, that second party is said to have waived his
or her right 1 insist on performance in the manner originally agreed. The partes
are than bound by the tarms of the waiwer and no consideration is necessany to
support this.
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As noted above, the most usual way inowhich contracts ane discharged is by
- parformance. in addition, (again, as noted above) they may be void from the ouset
- or become void or voidable for a number of reasons, including mistake,
- misrepresentation, lack of capacity, duress, frustration, fraud and illegality.

- However, in some Circumstances contracts are terminated as a result of breach,
. This oceurs where one party performs defectively, or in @ manner differant from
- that agread in the contract, or not at all. There are threa basic typas of breach:

-1 Actual breach. This ccours whare one party has in fact performed the contract
- defectively, or ina manner different from that agreed in the contract, or not at
all.

- 2 Anticipatory breath, This refers 1o the situation where it becomes clear 1o one

© party that the other doas not intend to fulfil his or bar part of the contract. Far
example, if A agrees to sell a car to B but in fact sells and delivers it to C before
the delivery date agreed with B, then as far as B is concamed an anticipatory
breach of his contract with A has occurred.

- 3 Lawful excuse, This occurs where an actual breach of a contract can be excused

~ as a matter of law, because the reason for breach is regarded as sufficient ©
justify non-parformance of contractual obligations, For example, an employes
who does not g0 1o work becausa he is il 1s not in breach of his emphiyment
contract even though the: iliness is not serious enough to frustrate the contract.

~ Every breach of contract entitles the innocent party to sue for damages, but only
- certain types of breach parmit the innocent party to discharge the contract, 1t

- should ales be noted that in respect of any actual or anticipatory breach of

- contract, the innacent party is not obliged to sue for damages or to discharge the
- contract where applicable - he or she may also chobse to affirm the contract,

© that Is, to treat it as continuing to exist,

- There arg two main circumstances in which the inngcent party may choose to
 discharge the contract:

1 Repudiation. This ocours when one party makes it clear that they no longer
iFend to be bound by the contract, either before the contract begins ar during

itz performanca,

2 Breach of 3 fundamental term of the contract. The tarms of & contract can be
dividad inta fundamantal terms (sometimes referred to as conditions in the UK)
and warranties, which are minor tarms. Braach of a fundamental term pamits
the innocent party to terminate the contract, while breach of a warranty does
not justify termination but may entitle the innocent party to claim damages.
There may also be situations inwhich it 15 unclear whether a certain term should
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be regarded as a fundamental term or as a warranty, These terms are called
innominate terms In the UK. Breach of such a tarm can lead to wrmination of
the contract where the seriousness of the results of the breach justifies it

Contracts may also be terminated by agresment. Maost commercial contracts
contain termination clauses that set out the circumstances in which either party
may erminate the contract, Thesa include, for example, the insohency or
bankruptey of the other party.

|||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||

The usual remedy for breach of contract is damages, although injunctions and
gpacific parformance are available in certain circumstances, These remedies ara
discussed briefly balow.

Damages 8.3.1
Definition 8.3.1.1

Damages means the award of a sum of money by the court as compensathon for a
tort or breach of contract, Itis important, 8s a matter of terminclogy 1o distinguish
damages from damage. Damage (= the harm suffered —which may or may not
be actionable, Many synonyms may be used for dameage (such as loss, harm,
atc.), but damages s understood as a term of art,

The ganeral princigie is that of restitutio in integrum - the claimant is entitled o
full compensation for the losses suffered, and the damages awarded are intended
o put the claimant back in the position s/he would have bean inif the contract
had been properly performed. Save for in certain very limited circumstances,
damages awardad by the court are not intended to punish the defendant.

Recovery is limited by rulas ralating to remotzness of damage, and the claimant iz
under a duty to take all reasonabla steps to mitigate the losses suffered and
cannot claim compensation for any koss suffared by fallure to do this.

Limitations on awards of damages 8.3.1.2

There are three ways in which the recovery of damages is limited. These are as
follows:

1 Causation. The basic rule is that & person will only be liable for losses caused by
thair breach of contract, The breach need not be the sole cause but it must be
an effective cause. In other words, there must ba a ‘chain of causation’ between
the breach and the loss suffered by the claimant. If the chain of causation is
broken by intervening acts {betweaen the breach and the loss) that cannot be
said to be reasonably foreseeable, then the defendant will not be liable for
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thie fact that thera Is another contributing causs will not prevent the existence of
causation.

2 Remotenass The defendant must compensate for damage only if that damage
was within his or her ‘reasonable contemplation” {in other words, the damage a
regsonable persan would have krnown Wwas kel to result from the breach n the
usual course of events). Unusual damage resulting from special circumstances
i5 within the defendant’s contemplation only if a reasonable person (objective
standard) would have thougnt it ikaly 1o result.

3 Mitigation. Mitigation means the reduction in the koss or injury resulting from a
tort or breach of contract. The paint here is that the injured party is under a duty
0 take all reasonable steps 1o mitiZate (055 wWhean Claiming camages, and will not
ba able to claim damages for losses that could have been avoided by taking
reasonable steps

Classification of damages

Camages may be classified in a number of ways. Mote that the classifications
grven Delow may overlap, For axample, the term substantial damages may also
b classdled as general damages.

Substantial damages are given when actual damage has been caused.

Nominal damages may be given for breach of contract and for some torts (E.2.
trespassh inwhich no actual damage has been caused, as a means of vindicating
the claimant’s rights

Liquidated damages are a sum fixed n acdvance by the parties as the amount to
ke paid in the event of a breach. They are recoverable provided the sum fixed was
a fair estimate of the likely consaquences of a breach, but not if they warne
imposed as a penalty.

Unliquidated damages are damages the amoaunt of which |5 fixed by the
CoLrt

General damages may be; {1) damagas given for Iosses which the law presumeas
are the natural and probable consequences of 2 wrong {e.2. libel is presumed 10
have damaged someong’s reputation without praof that that person’s reputation
has actually suffered), or (2} damages given for a loss that cannot be pracisaly
estimated (2.8, for pain and suffering)

Special damages zre (1) damages givan for losses that are not prasumed but
have been specifically proved, and (2) damages given for losses that can be
quantified {e.g. lozs of @amings),

Exemplary damages (3/20 known as punitive damages) may in axcepbonal
circumstances be awardad in tort Cases but are never awardad In contract cases.



Their purpose is to punish the defendant as well as compensate the claimant for
harm dona. They can be awarded In three crecumstancas:

1 when exprassky authonsad by statute;
2 to punish oppressive, arbitrary or unconstitutional acts by government servants,

3 when the defendant has delibarstely calculated that the profits to be made out
of committing the tort may excead the damages at risk (put collaquially, if you
can do the time, do the crime’).

Aggravated damages are awarded when the conduct of the defendant or the
surrounding circumstances increase the injury to the claimant by subjecting him
or her to humiliation, distress, or ambarrassment, partcolary in such torts as
assault, false imprisonment, and defamation.

Injunctions

8.3.2

AN injunction is a typa of court ordar that ither prohibits a8 party from doing ar

continuing to do a particular thing (prohibitory injunction), or orders that party
to carry ot a cartaln sct imandatory injunction).

When consiganng an application for a mandatory injunction, the court applies a
balance of convenience tast, and may refuse to grant tha injunction if the
defendant would lose a lot more by restoring the oniginal position than the
clalmant would gakn.

Specific performance

specific performance 1s a court onder, which compals a party to perform thelr
abligations under a contract. It is only granted where damages alone would not
constitute adequate compensation {although damages may be grdenad in addition
to specific performance). This situation arizes where the goods that are the
subject of tha contract ara in soma way uniqua and cannat therafore ba replaced
by money. Therefore, spacific performance is mainly applied in contracts 1o sell
land.

specific performance is not available in cases of (1) contracts invehang personal
sErvices (g2, employment contractsh, and (2) contracts that invohe comtinuous
duties,

Agreed remedies
In order to ensure some predictability in contractual relations manmy commercial
contracts spacify the kinds of breach that will justify termination and stipulate the
levels of damages to be paid in the event of certain types of breach. For example,

building contracts routinaly provide for specified damages to be paid in the avant
that the building is not completed on time.

.34
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Liquidated damages clauses

Liguidated damages is the term used where a contract specifies the amount of
damagas to be pald if the contract is breachead. This amount reflects — or should
reflect = the parties’ estimate of the actual loss that would be incurred in the event
of such a breach. In such cases, the courts will allow the claimant to recover this
amount Witnout proof of loss, and the usual rules regarding damages will be
axcluded.



Contracts: structure and
interpretation

STRUCTURE OF CONTRACTS

There is generally no legal requirement for a contract to folkow a particular format
of [ayout. The exact structure used will vary according to the kind of document
being drafted. However, most modern commercial contracts prepared by lawyers
fallow & similar structure.

Theare ara obvious advantages in hawng a structured and standard layout that is
familiar bath to lewyers and to parties 1 the contract. The aim in all cases should
be to produce a document that is laid out in a clear and logical way, thus making it
as easy as possible to read and understand.

A% a rough rulg, the structure of & typical commercial contract s as follows:

the names and addresses of the partias
recitals

definitizns

conditons precedent

agreements

representations and warrantas
boilerplate clauses

schedules

Signatures

appendices

s 00O OSSR

These brief headings are considered in the notes below,

The names and addresses of the parties 211

The first section of the contract usually sets out the full names and postal
addreszes of all the parties to the contract. This section may also specify that a
shortened name will be used in the remainder of the contract to denote each of
the parties. For example:

Pan-Ocesnic Shrimp Packers pic (hereinafter referred ta a5 “the Company”)
The words ‘the Company’ will then be uzed in the remainder of the contract in
place of Pan-Qceanic shrimp Packers pic,
Recital 92.1.2

The recital is often referred to as a nonoperative part of the contract since it has
no specific legal effect. The purposa of the recital is to explain to the reader the
background to the transaction. If necessary, the recital also sets out certain facts
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that may influgnce the way in which a court might interpret provisions of the
- contract.

- For axamphe, the background to an exclusion clause might ba clarified by relating
: the decision of both parties to impose the risk of 058 on one party rather than the
. other because this is more economical from an insurance viewpaoint.

: I It 15 wital to the contract that the content of the recital be traated 23 an integral
- part of the substantive part of the contract, an express clause to this effect should
~ beincluded in the contract.

2.1.3 - Dpefinitions
: The definiticns section contains a list of terms used later in the contract. A
- gefinition is given for each term, which represents the way in which the drafters of

the contract wish the term to be nterpreted as a matter of law. Hera (s an
- exampha of a definiticn;

. “Execution date” shall mean 3 October 2005, the date of axeclition of this
- Agreament,
© Oftan the definitions saction needs to be read in conjuncton with another section

- of the agreement, For example, & definition may simply state that®. | shall have
. the meaning assigned to that term in Section 4.3 of this Agreement’.

- The definitions form part of tha substance of the contract since they praschbe
- that certain words and phrases shall mean certain things. It is best o state

- directly what these words and phrases shall mean rather than resorting to

. phrases such as ‘where tha context 50 admits’, sinca this creates potential for
- ambiguity.

- Problems arise with definmons when:

-1 the defined word or phrase 15 used in the agreement in 2 different sense 1o the
~ one inwhich it iz defined;

: 2 the definition is 100 vague, 50 that the exact meaning is unclear and depends
upan the parties” interpretaton;

~ 3 the definition is too narraw, inwhich case it can lead 1o absurd or unintended
© o meanings in certaln contexts;

| 4 aterm is defined to be used only once in the agreemant;

- § the definition contravenes the golden rule of drafting - which states hever
- change your language unless you wish to change your meaning, and
always change your language if you wish to change your meaning.

_ When drafting a contract it is often corvenient to insart definitions throughout the
- agreEment, as nacessary, and then 1o remove these once the contract has besn
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drafted, then edit and arrange them in a suitable arder in the initial definitions
saction.

Conditions precedent 914

Conditions précedent are conditions which have to be satished before the
agraament comeas intg force, They ara ganarally viesad a3 being cutside the main
terms of the contract.

Cne important consequence of this fact is that these conditions are therefore not
subjact o the parol evidence rule. This rule states that where all the terms of a
contract are contained in a written document, no external evidence may be atded
to it o vary the interpretation to be given to the centract. Since the conditions
precedent are not regarded as forming part of the main terms of the contract, the
parol evidence rule does not apply. Consequently, it follows that external evidence
can be added to vary the interpretation of such clauses

Contracts may stipulate that if a specified future event cccurs during the term of
the contract then it will be terminated. This type of stipulation is sometimes known

as 4 condition subseqguent.

Agreements 9.1.5

The agreemants section contains tha rights and obligations of the parties. This
part reflects the heart of the deal struck between the parties. The drafting of the
clausas will therefore depand upon the particular facts of the case at hand. In a
simple =ale of goods contract, the seller will promise 10 sell and deliver goods of a
certain description and quality. The buyer will promise 1o pay for them.,

In addition, this part of the contract will contain various clauses covering what
happens if the saller fails to deliver or the buyer flls 1o pay.

Reprasentations and warranties 9.1.6

The representations and warrantas section contains promises by one or othear
party that a given statement or sat of facts is true, A representation s a statement
of fact made by one contracting party to the other, which induces the other to
entar the contract. A warranty 15 a contractual promise and if such a promise is
broken, the innacent party will ba abla to claim damagas.

Boilerplate clauses
Boilerplata clauses are standard clauses that are inserted as a matter of coursa
into certain types of agreament. Thay ralate 1o issues that are to do with the way
inwhich the contract works rather than the heart of the deal itself. These include

clauses dealing with service of notices {the maans by which documents which
relate to the contract must be sent} and assignment (whether and on what basis

1.7
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2.1.9

#.1.10
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the parties can transfer the contract to other parties) togather with many other
types of clause.

Schedules

If the contract contains certain vary detailad agreameants or information, the
partes often prefer to put this in schedules that are contained at the back of the
contract, instead of cluttaring up the main part of the contract with a mass of
detail. For example, if a contract must contain a very detailed price list for various
kinds of goods sold under the contract, this is usually placed in a schadulke rather
than in the main part of the contract.

It should be noted that the stipulations contained in the schedules do form part of
the substantive agreement between the parties.

signature section

The signature section comes after the schedules and before the appendices.
Witnasses are not required for most kinds of contract. All parties to the contract
are requirad o sign the document as evidence of their agregment o its terms

The parties’ names are usualky printed togethar with the date of the contract, and
the parties must then add their signatures 1 the contract. It s COmmon practice
for contracts to be produced in dupficate. This means that two copies of tha
contract are made — one for each party — and the parties each sign both copies of
the contract.

Appendices

Appendices usually contain documents that are referred o in the contract. These
may simply be put there bacausze they are uzeful reference material for the
parties. They do not necessarily form part of the substantive agreement between
the parties. For examphe, in a contract for the sale of machine parts by one
company to another, the appendices to the contract might contain detailed
drawings or specifications for the machine parts for ilustrativa purposas,

m PRINCIPLES OF INTERPRETATION

2.21

The textual approach

The basic method of interpretation raditonally used by common law lawyers is
known as the textual or literal approach. This approach is based on the idea that
the meaning and effect of a contract or piece of legislaten shoukd De determined
solely from the words of the text itself and not from any extarnal evidence.

This method contrasts with the approach to interpretation traditionally taken in
civil law junsdictions. In such jurisdictions, the purposive or teleological



approach s usad. This is based on the idea that the meaning and effect of a
contract or pece of [egislation should be determined by taking account of object
and purposa of the contract or piece of legislation and the intentions of the partias
{if & contract) or intention of the drafter (if legislation).

The effect of this approach on the drafting of contracts is that common law
lawyers tand o draft contracts in @ way that seeks w0 covar any possible thing that
might 20 wrong in the contract, no matter how remote, This of course leads o
long and complicated dacuments. This tendency is made worse by the fact that
many common law countries (particularly the LUSA and to a lessar axtant the UK}
have lightly regulated free-market economies in which parties’ freedom o
contract is not much affectad by legal rules. In such climates there (s greatar nead
for remedies and disputs resolution methods to ba specifically agrasd batwaan
the parties in the contract itself

specific rules of interpretation 9.2.2

In addition k2 the basic approach outlined above, some specific rules of
interpretabion are used in common law jurisdictions. These are briefly outlined
below,

The document must be read as a whole 9221

This rule provides that when a reader is seeking to interprat the meaning of a
particular clause in a contract, this should not be done without taking into
consideration what the rest of the contract says, The exact meaning of a part of
the contract should become clear once the whole document has been read,

Contra proferentem rule 9.2.2.2

This rule providas that if an ambiguity in & contract cannot be rasnlved in any
athier way then it must ba interprated against tha interasts of the party that
suggasted it

For exarnple, if & problem arises conceming the extent of cover provided in an
insurance contract and ane interpretation favours the insurer and the othar the
insured, the court will use the interpretation that favours the insured.

Noscitur a sociis rule 9.2.2.3

NOSCIL & SOCis i Latin meaning ‘it is known by i3 neighbours’. The nesciur &
SoCis rule states that if the meaning of a phrase ina contract is unclear by itsel,
its meaning should be gathered from the words and phrases associated with it.

Ejusdem generis rule 9224

Efusdar gameris s Latin meaning ‘of the sama kind’. The ejusdem generis ruke
applies when a list of speciic tems belonging to the same class s followed by
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general words; the general words are treated as confined to ather items of the
saime class.

Therefore, if a list reads ‘cats, dogs, and other animals’, the phrase ‘other animals’
will be interpreted as meaning other domestic animals anby.

The phrase frter alig {including but not limitad to) is oftan used to avoid this
presumphion being made — it indicates that the list is not exhaustive, but merely
ustrative.

9.2.25 Expressio unius est exclusio alterius rule

Expressio unius est exciusio afterfus s Latin meaning 'the inclusion of one is the
axclusion of ancther'. The expressio unius est exclusio alterius rule states that
when a list of specific items is not followed by general words, it is taken as
axhaustnve. For example, ‘weekends and public holidays” excludes ardinary
waakdays.

9.2.3 Golden rules of Interpretation

Two rules of interpretation are sometimes refermed to as galden rules on account
of their cverniding importance. These ana:

2.2.31 Words should be given their ordinary meaning

This rule provides that when resding & contract one should stick to the ordinary
and grammatical sense of the words being used, There are two exceplions
to this.

® \Whare the ordinary maaning of a word leads aither to absurdity or
inconsistency with the rest of the document, the meaning should be
madified in the light of the intentions of the parties to avoid such
absurd ity oF IncConsiEEncy.

L] Techrical words should bBe given ther technical meanings.

9.2.32 Consistent terminology
This rule is often stated as follows:

Never change your language unless you wish to change your meaning,
and always change your language if you wish to change your meaning.

The basic point here is that if vou have used one word o refer to a particular
concept, you shoukd stick to it consistently throughout the document, if you
chiznge to a different word, there 15 a risk that this will be interpreted to maan a
different concept. For this reasan, defined terms are often used in commercial
contracts 8 a means of maximising cansistency of tarminalogy and fixing the
meaning of worcls.
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Refer to the text obove to find the answers to the following questions, The
answers can be found in the answer key at the back of the book

f@f"’- Alternotively, visit the Compaonion Website to occess this guestion
e ORlRE.

o~
Lid
W
E&
o
Lkd
P
k!

(1) Can awvalid contract be concluded by means of spoken wornds?
(2] What is the meaning of the word *void"?

(3] Inwhat part of a contract might one find background information about
why the contract has been concluded?

(4] Inwhat part of a contract might one find the meanings of certain terms
used repeatedly in the contract?

(5) What name is given to types of clauses routinely inserted into
commercial contracts, which deal with the way in which the contract is
governed?

(6) What is the name given to a situation in which one party agrees not to
insist on part of the agreement being carried out in the manner originally
agreed?

(7) What is the “literal' approach to contract interpretation?
(8) What is the effect of the contro proferentem rule?

(9) When should one interpret & word in a contract differently from the
ordinary meaning of that word?

[10) Why is the phrase inder alio often used in relation to lists in contracts?
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10.1

specimen clauses

OVERVIEW
As discussed above, there is no legal requirement for contracts to follow a

particular format or layout, but it is customary for moedem commercal contracts
to do s0.

The notes below set out the different sactions of a typical commencial contract
and the kinds of clauses @nd provisions that may be included within clausas also
dealing with octher issues) that might be included in each section. Example clauses
are given in respect of those provisions which amount to complete clauses in
themsehes.

This is not intended as an exhaustive list. Furthermaore, not all of the types of
clauses and provisions set out below will be relevant to every type of commercial
contract, However, the contents of the following subsections can be used as a
raugh checklist for drafters who wish to check that they have covered the most
obvious aspects of the contract being prepared.

98

Affiliates otc: the term ‘affiliates” refers o individuals or companies connectad
with & party ta the contract.

Charges. the term ‘charges’ refers both to fees costs and paymants to be mads
under the contract or incurred by one of the parties, or to legal charges (B2,

Mortgages) on property etc.

Commencement date: the date on which the agreement comes into effect, or
the abligations under the agreement commence.

Completion: the term ‘completion’ can mean either the formal coming into effect
of the contract or the completion of work to be done under the contract.

Exclusive, non-exclusive and sofe. where thesa words have particular
meanings, for example, as applicable to agency or distribution agreements.

Force majeure: the circumstancas under which the parties may be releasad
from ther abligations under the contract (see below).

Intellectual property: the extent and nature of the intellectual property dealt
with and to be protected by the parties under the contract, This may be defined
by means of a general definition in the definitions sechon cross-referenced to &

Contract clauses: types and
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schedule in which the vanous aspects of intellectual property to be protected are
definad and itemised in detail.

Interpretation: the way in which the parties should interprat referancas to;
legislation [1.e. 1o include future amendments); gender {.e. references to "he’ may
alzo include 'she” and vice versal; singular and plural forms of words uzad in the
contract; headings, etc.

Expressions of time (months, years, etc.): the way inwhich the term ‘month’,
‘waar', and 5o on, should be interprated.

Parties: the names to be usad in refemring to the parties in the contract (e.g.
EXprEssions such as ‘Employer’ and ‘Employea’, or "Company” and "Distributor)
may be used in place of the parties” full names.

Price, the payment terms and interast rates applicable.

Subcontracting. the identification and roke of particular subcontractors that

will carry out aspects of the work agread betweaen the parties in the main
contract

Territory: dafinition of the tarritory to which the contract applies.

MAIN COMMERCIAL PROVISIONS m
Acknowledgements

This clauses indicates the existence of a legal relatonship or that a person has not
relied on certain statements or facts. Hers is an example:

Party A acknowledges that Party 8 has assigned certain R&D contracts with Party
C 0 Part A (T R&D Contracts}

Vocabulary: to "assign” means to transfer, and ‘R&D" means ‘research and
developmeant’.

Appointment

In this clause, gne party appoints another party 1 carry out spacified tasks or fulfil
a spacified role. It is important to ensure that the clause is clear about who is
being apponted, what they are being appointed to do, whether and how much
they will be paid for doing it and how leng the appaintment is to last.

Here is an example, in which one party appoints another to provide certain
sorvices

Party A heraby appoints Party B to provide hawlage servicas in the Tarmtony for the

Terrr in retlrn for the Payments, and Party B accepts such appoinirment.
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Vocabulary. 'haulage’ means transportation, usually by lorry, The "Terrtory” refers
to a specific geographical area defined elsewhera in the contact, and the nature of
the ‘Payments” will also be defined elsewhera in the contract.

Audit and records

This type of clause s needed wheare payments under the contract are calculated
by reference to variable factors (e.g, extent of work done or sales recaved) and
provides a right of audit - that is, a right w carry out an official inspection of
financial records = to tha party that will receive such payments, The clause should
deal with such questions as what records may De examined, whether copigs may
b= made of them, how long the right to inspect will continue for, who bears the
costs of the audit, and 50 forth,

The example clause baliw ampowars the authansad representatives of éach
party to inspact certain records,

The suthorised representative of each party shall be entitled at that party’s
axnanse foinapect and audit the books, aocounts and records relating (o the
subject matter of the contract, the tmes at wiich such inspechion shall take place

fo be spreed bebween the parties in advance of each inspection.

Vocabulary: the ‘subject matter’ of the contract means the deal the contract is
daezigned o put ints effect, and “in advance of” means before.

This prowvision is generally contained within ancther clause, and it creates a
qualified obligation wheraby a party must demaonstrate a high level of
commitmert and effort towards achieving a certain result, but is not absalutely
obliged to achieve it {2.2. "A shall uza its best endeavours to sell the Products as
specified in Appendix II'). Generally speaking, this kind of formulation should be
avorded if it is possible o indicate spacific and absolute obligations.

Here is an example of a best endeavours clause relating to dispute resolution,

If the urresolved dispula is hewving a material and advarse affact on e Project,
the Partles shall dse thelr Dast enNdedvolrs (3 aohieve 3 expedilious fesoiubon

af the displte.

Vocabtlary: ‘'material’ in this context means significant, and ‘adverse’” means
harmiful. The word ‘axpeditious’ is frequently used in lagal contexts to maan quick.
Commencement

This prowision is generally contained within ancther clause and indicates when
parformance of the obligation contained in that clause is to start, Particular care
shauld be taken in drafting whera the commencemeant date is different from the
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date of the contract or where different parts of the contract commence on
differant dates.

The example clause below stipulates the commencament date in a fixed-term
contract

Thiz agreement shall commence on [insert date] ("the Commencement Date”) and
continuea for a period of [ | months unless terminated earier by either party under

fhe provisions of Cladse | |,

Completion

This provision is generally containad within anather clause to indicate when
certain defined activities are 12 take place. Care should be taken to ensure that
the meaning of the word 'completion’ is clear and unambiguous in the contexts in
wihich it is usad.

This example clausa provides a definition for the tarm ‘Completion Date”,
The "Completon Date” means the date of actual completan of the matters
detailed in clauses [ | and Complelion shall be construed accordingly.
Vocabulary: the word ‘construed’ means interpreted. To construa’ is to
interpret,

Conditions precedent and subsequent
This provision is generally containad within another clause (see 1.4 abowe),

Here is an example of a condition precedent in relation to the grant of a patent.

effect unti! the day after the date on which Party A receives formal natification

fram the Eatent Office that a patent has been granted.

Vocabulary: the phrase 'come into effect’ means to become legally valid.

Consent

This prowvision 15 generally contained within another clause and has a variaty of
meanings: (1) that a contracting party is responsible for obtaining various consents
necassary for the contract to proceed; (2) that a party |5 warranting that the
necassary consents have bean obtained; and (3} that a party may not tzke cartain
steps unless the consent of the cther party has been obtained. The main issue to
be considared whan drafting such a provision is whether the requiramant for
consent should be made subject to a provision that it cannot be reasonably
withheld,

Here iz an example of a clause prehibiting assignment of the contract by either
party in the absance of written consent from the ather party.
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This contract and all the rights under it may not be assigned or transferred by

efther party Without the prior withen consent of the other party.

Vocabulary: the phrase "prior written consent’ means agraament given in writing
before assignment of the contract occurs.

Consultation

This clause generally takes the form of a stpulation that one party must consult
with ancther party before taking certain actions (note that this does not amount o
an obligation to abtain tha other party’s consent, but is more onerous than a mere
cbligation tw inform the other party). The drafting of this kind of clause should take
into account the question of what actualky qualifies as proper consultation, how
much time should be allowed for this process o take place, in what form the
advice should be given, and so forth.

The clausa set out below stipulates a general duty 1o consult and consider
recommeandations mace by the athar party,

Farty A shall consult with Party 8 and give goodd faith consideralion to any

recommendabions made by Party B.

Vocabulary: the phrase 'good faith consideration” means genuine consideration.
In other words, Party A must give genuing thought > recommendations made by
Party B.

Currency

This clause stipulates the currency in which payments are to be made under the
contract, and is often contained in a payments clause The clause should also
specify whether payment can only be made in that currency, how and when the
currency is to be converted, and who bears the risk of the currency exchanga rate
changing between the date of the agreement and the date on which payment i5 in
fact made.

Here is a simple clause specifying the currency and manner of payment.

All sums payable under this contract by Parly A Lo Party & shall be paid in euros by
direct barnk transfer to Party 8's bank account number finsert number] held at
finsert name and address of bank].

Deposits and part payments

This clause stipulates when, under what circumstances, and in what amounts
deposits or part payments are o be made in respect of purchases handled under
the contract.

The exampla clause given below provides that one party must pay a non-
returnable deposit to the other party.
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Farty 4 shall pay to Farty 8 & deposit in the sum of [ | within seven (7 days of the
date of signatlre of this agreement. IF Party A falls to pay the balance of the
Contract Price by finsart date] or seaks to lerminate the Order, Parly B may retain

all of the deposit

Vocabulary: a deposit is a praliminary payment made in the purchase of an item,
which may or may not ba returnable if the purchasa is not completed. In this case,
the deposit is not returnable if Party A does not pay the rest of the agreed price or
tries to terminate the order

Exclusive, non-exclusive and sole

See note above, This provision may be contained within a main commercial clause
{5ee above), or may also be a stand-alone clause.

Here 15 a clause granting an exclusive licence to sell cartain products.

Party A hereby grants Party B, sulyect (o the prowisions of s contract, an
axclusive icence to manufacture, use and sell the Licensed Eroducts in the

Territory

Vocabulary: an exclusive licence is one granted to only one party (as opposed to
a nonexclusie licence). Therefore, under this clausa Party B is the anly one able to
manufacture, use and sell the Licensaed Products in the specified termtory.

This provision 2ives a means by which the parties can adjust prices for goods and
sonvices or salaries or wages in order to take account of the effects of inflation, 1t
shoukd stipulate the method of calculation, the index used, whether notice should
be given in case of increases, and =0 forth. Such & provision is often contained
within a payment clause,

The example clause given below is taken from a UK contract and provides a
means of increasing a salary automatically by reference to the Retail Prices Index
wwhich is the primary consumer price index used in the UK.

O each anniversary of the Commancameant Date, the Salary spacified in clavse [ ]
shall e ncreased 0y the percentage &y which the Retad Frices index Nas
increased duning the preceding year.

Vocabulary: ‘preceding’ means pravious.

Interest

This provision specifies whethar interest should be charged on late payments of
contractual debts, at what rate it should be charged and whether any other rights
are nbtained by the party recaiving payment, It is often contained in a payments
Clause.
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The clause set out below simply provides for the payment of interest at a specified
©rate on invoiced amounts paid late.

- All sums payable by Party & & Farty 8 under this contract shall De pakd agains!
_ invoice within finsert ime perad! of the date of inkoice. and in e svant of lage
paymeant st sums due shail bear interest st the rate of [insert percentage] per

- mont,

: Vocabulary. the expression 'paid against invoice” means that Party B must sand
©an invoace to Party A stating the amount 1o be paid and the date on which
. payment must be made, and Party A must pay as stated in the invoice.

Met sales value

' This provision is usually contsined within a payments clauss, where payments
- are calculated by reference o the amount of a party's sales of goods {28, in

- agency and sales agreements). The word nat indicates that centain tems VAT,
© Insurance, tc.) may e deducted from the amount actually charged to the

- customer,

. The example given balow shows how the naet 2ales value dafinition can be applied
M8 payments clause.

- The Licensee shiall pay 10 the LICensor @ rayaily heing & percentage of the Met
 Salee Wafira of aif the Licensed Prodiucts sold by the Licersse.

- Vocabulary. the word ‘rovalty” means a payment made to an author or patent
~ halder in respeact of the use or sale of published work or products.

Options
- An‘option’ is a contractual right for one party (the “option holder’} to elect to
- bring into force a certain term of 3 contract, Options often relate to the purchase
- of land or shares or to take a licence (&2, In relation to intallectual proparyh.

- They generzlly continue for a specified term and are exercizabke on pre-agresed
terms.

~ An option clause should include a clear statement of what the option holder

" receies an exarcising the option. 1t should alsoe cover the guestions of whether

" the option 15 exclusive or not, wheather a keckout agreement {an agreement not ta

" negotiate with a third party during the pencd of the negotiations) is being created,
what payment is to be made for the option, and how the option may be exercisad
a1,

- The prowision st cut below is taken from an option clause in a franchisa
- agreement, and provides the franchisee with a right of first refusal where the

franchizor indicates its aim to 2rant a franchise 1o a third party inrespectof a
- further retail outiet.
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in the event that the Franchisor wishas ta grant to a third party a franchise for a
hew Jutet in the Desighated Territory during the ferm of this contract the
Franchisor shail notify the Franchisee in writing of such desive, following wiich the
Franchisee shall have 90 days from the date of such notice in wihich to notify the
Franchisor in writirg? that it shall exercise the Option in respect of such Outlet
failing which the Franchisor shall be at liberty to grant a franchise to a third party
far such Outiet,

Vocabulary. a 'franchise’ is a licence given 1o a trader (tha franchisee} enabling
them to manufacture or sell @ named product or service ina particular area for a
ztated period. The franchise is granted by the franchisor o the franchisee.

Payment terms and interest

This clause provides relevant stipulations about payment, including: when
payments are to be made; the method of calculation; retention of title; whether
WAT is included: by what method payment is to be made; whether interest 15 to be
added; the currency of payment; amy deductions, whether time is of the essence;
wihat statemeants or receipts are required, and so forth,

Herg is a simple clause that merely records that payments are to be made without
deductions of any kind.

FPaymants made under this cantract shall be made withowt deductions dncluding
faxes or charges). if the applicatle law requires any tax or charge to be deducted
before paymant the amount due under this aereement shall be incraased 50 that
the payment made will equal the amount due o [speciy partyd as if no such fax or
charge had been imposed.

Vocabulary: deductions are amounts subtracted from the sum to be pad before
payment of that sum.

Receipts

This provision 15 usually contained in another clause (g2, payment clause) and s
nacessary when a party is required to acknowladge that it has recened
somathing. It 15 important to ensure that the payment for which a receipt is
required is sufficiently identified in the relevant provision.

The example clause below imposes a duty on the payee ta Bsue racaipts to the
payer in respect of the amaounts paid under & certain clause of the contract.

Party & shall issue 5 written receipt ta Party A within seven (7) days of receipt of
each payment received under clause [ | of this contract, confirming the amount of
payment made and the date on which if was received.

Vocabulary. a receipt is a document acknowledging that a spacific payment has
been made.
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Reporting

This clause is used when a party is required to make regular repants to the other
parties about its activitias under the contract (s in a consultancy or agency
agregment). It should stipulate what information is provided, in what form it
should be provided, the rights of the recipient, and so forth.

In the clause below, one party agrees to provide specified sakes information to the
other party, which extends to details of competing products.

Party B shall supoly sUCH reports, returns and omer informaton as Farly A from
fima ta Hme requests, including sales farecasts and ifformation with regard o
Grogucts competing with o ikely to compete with the roducis marketed Dy

Party A inn the Territory.

Vocabtlary: the exprassion “from time 1 time' usually means periodically ar at
any particular time.

Retention of title

Under a proviskion for retention of title, a seller of goods seeks o retain ownership
of the goods, even after delivery to the buyer, until they have been paid for, Such a
clause should ensure full title is retained, clearly identify the goods, indicate what
the purchaser may do with the goods, and so forth. This type of provision is
usually contained in a payments clause.

The clausa below specifies that the buyer does not own the goods until they hawve
been paid for, but at the same time clarifies that the risk in the goods passes to the
buyer at the time of delivery

Ownership of the goods which are the subject of this contract shall not pass ho fhe
Brver unhl ey are fully paid for, but the risk in the goods shall be borne by the
Buyer from the date of delivery by the seller or its agents ta Hhe Buyer.

Vocabilary: the word 'borme” means carried by the specified party. In other
words, in this context if anything happens to the goods the responsibility for this is
the Buyer's.

set-off and retention

This provision s usually contained in a paymeants clause. ‘Set-off’ generally means
‘deduction’. It occurs when party A to the contract is obliged to pay party B a sum
of monay, but party B also owes party A a smaller sum, In such a situation, it may
b= agread that party & will deduct from the sum to be paid to party B the amount
that party B owes to party A. "Betention” generally means "holding back’. For
example, a contract may provide that a sum is not g be paid until the contract
work 15 successfully compheted.

The example clause bekow simply records that set-off Is not permitted.
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Farty 8 agrees with Farty 4 thraughout the term of the contract not to set-off for
any regson any money payalbie DY Party B to Party A for sLipplies of products
under the contract.

Subcontracting

This clause deals with: whether subcontracting of the work required under the
contract is allowed at all; on what terms it might be allowed; wheather there iz a
duty to consult the ather party; and the situations in which particular obligations
and requirements are lad upan subcontractors (2.2, as to intellectual property
rights).

The example clause below provides that subcontracting is permitted but must be
parsonally supervised by the contractor,

All wWork Uindertaren oF senaces provded by the Conkrackor, or by any
subconrtractor appoinfed by the Contractor, under the ferms of this contract, shail
be done or performed by, or under the personal supenyision and direction of, the

i o ’
COMra ooy,

Time of the essence

Where a term of a contract is said to be “of the essence’, breach of that term will
uzually entitle the other party to terminate the contract {.e. delays are regarded as
a fundamental breach of the contract). Provisions to this effect will usually form
part of another clause, and should indicate the consequences of falling to meat
the time limits stipulated.

The example clause set out below prowvides that ime is of the essence with
respect to the dates and periods set out in the contract or to any other dates and
periods agread between the parties. The result of this is that delays in the
performance of obligations past these time limits will be treated as fundamental
breaches of the contract (giving rise to the right to terminate the agreement)
instead of minar breaches [@iving rising only to a possible claim for damages).

nime shail be of the essence of this contract, baodh as regards the dates and
penods specifically mantioned and as regards any dates and periods which may
be substituted for them by agreement in writing between the parties.
Vocabulary: the phrase 'substituted for’ means to replace with. In this clause i

the agreed dates and penods are changed by agreement between the parties,
time will still be of the essence in relation o the new dates and periods,
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m SECONDARY COMMERCIAL PROVISIONS
Capacity
'‘Capacity' refers o whether a person or kegal entity has the legal right to enter
inta @ contract. A provision on this issue is usually contained in another clauss,
and its purpose is to indicate that various documents that may be signed under

the contract {2.g. notices, approvals, vanations of contract) may only be signed by
an authorised representative of a party

I the clause given below a party warrants that a certain person has authorisation
to sign documents on its hahalf,

The Company warrants mhat its duly apthorized represantative [insert namea]
fas the Mecessary aUthonty o enter indo this contract on e Companiy s

behalf,

Vocabulary: the word “warrants' in this context means to make a legally binding
statement.

confidentiality

A confidentiality clause allows one or both parties to protect the confidentiality of
sansitive information. Such a clause should identify the information to be coverad,
which parties are bound by the clause, what the confidential information can be
usad for, o what extent it can be disclosed (2.2, to employees or third partes), and
wheather thare ara any excaptions to the requirement of confidentiality, and so
forth.

The short clauze set out Below provides a general duty of confidentiality in respect
of information shared as a result of the contract.

The partles to this contract shall at all times keep confidential ali information
acguired in consequence of this conlract, except for information to which they
may be enbiled ar bound o aisciose by force aof law or whare reguired to do so by

regulatory agencias,

Vocabuwlary: the expression ‘by force of law’ means as a result of a legal
requirement. Therafore, in this clause if either a binding legal provision stipulates
that information must be disclosed, or a court arders such disclasure, then such
disclosure must be made.

Consequences of termination

In many cases, certain rights or obligations contained in the contract may
CORtINLS O exist or coma into exstence after the contract has ended. The
Contract may contain a clause on this subject. This clause should indicate

which provisions survive termination, how lang they survive for, whather any
paymeants are to made, whether termination of this agreemeant impacts on other
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related agreements, whether any new rights are granted on termination, and 5o
farth.

Tha clause below specifies which clauses shall survive termination of the contract.

Mo term, other than clause finsert clause or clauses that will sunave termination],
shall sundve EXNIY Or tErmInaic ar ts contract unless E.:':',’_Z'.’L“’_iiil'_!.-' SEreed n

g befween the parfies,

Vocabulary: the exprassion ‘exprasshy agreed’ means specifically agread. In other
wiords, there must be specific agreement between the parties on that particular
iS50,

Cumulative remedies

This type of clause provides that remedies provided for under the contract are in
addition to any othar rights or remedies a party might have. The aim of such a
clause is to prevent a party from arguing that only one of a possible range of
remedies can be usad.

The clause below provides that bath parties may use the full range of legal
remedies and rights available © them under the apphcable law.

Any remedy or right conferrad on either party for brasch of this contract shall ba
iR adarbon to and Withowt prefucice & all other nghts and remaaes avallable o i

under the appiicable law,

Vocabulary: the use of the phrase ‘without prejudice’ in this clause maans that
the fact that a party has used a remedy granted under the contract does not
prevent them from using other remadias,

Adisclaimer is usad by a party to a contract in order to disclaim ii.e. avoid)
responsibility for a particular fact or situation. Such a provision is often used in the
context of warrantias to indicate an understanding that no legal liability arises in a
context whers it might otherwise arise.

Here i5 a simple clause inwhich the purchasar of goods acknowladges that it has
inspected the goods o be sold and entered int the contract on that basis rather
than on the basis of representations made by the Vendor, This acts as a disclaimer
an the viendor's part for any possible liabilty ansing from misreprasantation,

The Purchaser agrees har the goods o be sold have been inspected By Firm or on
s behalf and he khas enterad inlo this agraamant an the basis of such inspaction
and nat in reliance anh any represantabion or warranty made by or on behalf of the
ehdor.

Vocabulary, the phrase ‘on his behalf” maans that the inspection is carried out
by another person on the instructon of tha Purchasear
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Exemption clauses

Commercial contracts invariably contain provisions that seek to exclude or limit
liahility {collectively known as examption clauses). These are discussad in further
detail in 11.3 below:.

The example clause below seeks to exclude liability for one party's failure to
daliver gonods or provide services by the dates specified in the contract, or for any
damage caused to the othar party as a result of failing to deliver the goods or
provide the senvices by those dates.

Wihile Farty A will endeavour to meet estimated dates for delivery of the goods
and parformance of sanvices spacifiad in Schedule Vi, Party A Lnderiakes no
abligabon to deliver or ..--:'rfurr-. Py such dates, and Party A shall not be able for
any damage reswiting from any failure to deliver or perform by such dales

, - ol
T Calisad

Vocabulary: the phrase ‘undertakes no obligaton’ means ‘accepts no obligation”

The wiord ‘liabla” means o be legally rasponsible for.

Expiration and termination at will

This type of pravision 15 used in fixed-term contracts to specify the date an which
the contract automatically expires, and is generally contained in the terminaticn
clause. it may also provide that the contract may be terminated earlier by one or
miore of the parties by notice to the other parties.

The clausa given below provides that the contract terminates on a fixed date if it
has not been terminated prior to that undar any othar applicable provision of the
contract

subiact to any earlier termination under clause | L this contract shall continue in
force Uil the |1 of the Commencament Date when it shall terminate

autcmatically by expiry.

Vocabulary: the phrase ‘terminate automatically by expiry’ means that when the
spacified date is reachad, the contract is nd konger valid and no action is required
by aither party to achieve this.

Force majeure

Undar common law, whare & contract becomes impossible to perform or can only
be performed in @ manner substantially different from that originally envisaged,
then performance is excused under the doctrine of frustration,

The purpose of & force majeure clause is therefore o define the circumstances in
which performance may be excused. This may either be done by satting cut a
long list of such circumstances [Dut see the expressio urils est exclusio alterius
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rube at 9.2.2.5 above] or by merely referring to ‘circumstances beyond the control
of the parties’, and so forth.

The clause sets out balow that no liabiliy applies in respect of breaches of
contract caused by circumstances bevond the reasonable contral of the parties,
and incarporates an extension of time for parformance in the event of delay being
caused by force mafeure events.

Melther party shall be lable for delay in perfarming or failure o perform
abigabions under this contract Jf such delay or failure results from events or
CIfCUMStances BLeyOnd s reasanable control. SuUch delay or failure shall not
constitwte a breach of this contract and the time allowed for performance shall
be extended by a penod equivalent ta that during which performance is so
prevented,

Vocabulary: the phrase 'circumstancas beyond reasonable contral' maans
circumstances over which the parties cannot for legal purposes be expected o
have control, @ven if it might theoratically be possible for them to influence such
clrcumstancas.

Indemnities

An indemnity consists of an undertaking given by party A to party B that party A
will make good any losses suffered by B arising from claims made against B by a
third party in specified situations,

The wording "nold harmless' is often used in US contracts 1o indicate that the
party giving the indemnity will not sue the other party for recovery of its lossas,
The clause should indicate what the indemnifying party will be responsible far,
wheather there ane any limits on the amount to be paid, what the indemnity covers,
whather other parsons are coverad by the indemnity, and so forth,

In the clause below, Party A provides a general indemnity to Party B in respect of
any breach of warranties given in the contract.

Party A underfakes to indemnnify Party B and keep Party B fully indemnified against
all losses, liabilities, costs and expenseas anising ouf of the breach of the [above
warrankes] ar out of any claim made by a third party wihich if substanbated would
constifiite such a breach.

Vocabulary, the phrase 'losses, liabilities, costs and expenses’ covers a variety of
slightly differant types of financial losses. The word ‘losses’ means losses in
income causad by the breach of warranty; "liabilities’ means legal obligations
{which may also be financial) brought about by the breach; 'costs” means legal
Costs; and ‘expenses’ means financial outlay necessitated by the breach,

Copyrighted material



112  Legal English

This clause generally includes warranties as to the level and scope of insurance
cover held by & contracting party, and may also include abligations on a party to
ensure against certain risks. The drafting should take account of whether the party
requires insurance in the circumstances of the contract, what kinds of incidents
are to be coverad by the clause, what level of cover is required and for how kong,
and so forth.

The clausa set out below provides a warranty that valid insurance is in place in
relation to the subject-matter of the contract,

The Vendor warrants that!

1 Insurance policies are in force in respect of e Assets to therir full
reinstatement value and against ail other risks and liabiities (including But not
limited to product lability and consequential lass of profits), and

2 To the best of the Vendor's knowledee and belief there are no circumstances
which could lead to any such insurance baing revoked or not renawad in the

ardinary course of events

Vocabulary: ‘reinstatement’ is roughly a synonym for replacement. "Product
liability’ refers o defects in the products caused by the manufacturing process.
The phrase "to the best of the vendor's knowledge’ means “as far as the vendor
knows',

Warranties

Warranties are statements of fact, which the party giving the warranty assarts to
Ba true, and breach of which will usuzlly l2ad to the other party b2ing entitled to
claim damages.

They include standard warranties as to a party’s ability to enter into an agreement
as well as detalled warranties regarding the quality of the goods or senvices that
form the subject-matter of the contract. It s common for the party giving the
warranty to limit the warranty to matters within its knowledge (using the
formulation “to the bast of hissher knowledge, information and belief).

The clausa below provides a warranty about the quality of the goods to be
supplied under the contract, It should be noted that Party B's acceptance of
designs that are provided to it is not in itself sufficient to relieve Party A of liability
for defects in the products.

Farty A warranis that &l goods delivered under this contract shall be free from
defacts in material and workmanship, conform to applicable specifications and
drawings and free from design defects and switable for the purposes intended by
Party 8. Party B's approval of designs provided ta it by Party A shall not relieve
Party A of its obligations umdar amy prowvision of this contract including the
warranty contamed in this clause,
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BOILERPLATE CLAUSES m
Agency and partnership

Commercial contracts sometimas include provisions stating that one party cannot
bind the other parties or act on their behalf except where this is specifically
provided for in the contract. The purpese of such provisions is 1o prevent an
assumption arising, in respact of a long-term businass ralationship, that an agency
af partnership relationship may have ansen.

The clause set out below simply asserts that no partnership exists under the
contract.

Nothing in this contract shall be deemed o consbitute 8 partnership between he

parties,

Vocabulary: see 4.4.10 for an explanation of the meaning of 'deemed’,

Agents for service

In =oma cases, a party may require that documeants issuwed by a court or some
ather party in relaton to a court case should be served upon {.e. sent ina legally
prescribed or agreed manner) someons other than the party concerned. A Clawse
may be included in a commercial contract, which specifically provides that this is
agreed betwaan the parties in the event of future legal proceadings.

The clause set out balow authonsas an agant o accept sarvice on Party A's behalf
and specifies the details of that agent for the benefit of the other parties.

Farty & irevocably apoaints [insert name] at presant of [insert address] to recaive
it its behalf service of proceedings issued out of the COUrts Jn any action o

proceedings ansing out of or in connection Wwith this contract.

Vocabulary: the word ‘irrevocably’ means that the appaintmeant cannot be
revoked {i.e, cancelled)

Amendment or variation

This type of clause normally deals with the issue of whether and to what extent
the parties may amend an agraement, and the procedure 1o be followed if
amendment takes place. The clause will typically specity who s entitkad o make
amendments, with whom they must be agreed, the manner in which they anz 10
be made, and whethar amandmeants may be made 1o the whoke contract or only
to apecified parts of it.

The clause set cut below provides that there s no automatic right to make
ameandments or variations 1o the contract, and therefora these may only be made
with the written consant of both parties.
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Mo amendment oF variation ko Hhis contract shall take effect unloss it is made in
Weniting and signed by the authorsed representabves of each of the Parbes

Announcements

The purpose aof this clause is to control the extent o which and the mannar in
which information is released into the public domain about an existing contract or
abnout negotiatons to enter int & contract. This is partcularly important for public
companies {whare the information could affect the share price), as well as to
companies subject 10 close regulatony control or media scruting.,

such a clause will usually state whether announcements are allowed, wha is
entitied to make them, whathar the consent of other parties is required, whether
the wording of the announcement needs o be agreed, and so forth.

The clausa below provides that announcemeants may only be made if both parties
agrae to them or they are necessany for legal reasons. The clause also imposas a
duty on the parties to consult each other prior 1o the announcement.

No announcement of any kind shell be made in respect of the subject matter
of His conbract except as specific ally agreed Dabwaan the parbies of iFan
announcement /s required by law. ANy announcement by erther party and
S0 reqlired Dy law shall oy e Jasied aftar prior consultation with the other

Larty

Arbitration and ADR (alternative dispute resolution)

The purpose of an arbitration clausa in a contract is to enabla the resolution of
disputes between the contracting parties by an impartial third party or panel
acting in a judicial manner.

Clauses on this issue generally addrass issues including whether an expert should
b2 used in the arbitral proceadings, the duration of the arbitration agreameant, the
number of arbitrators o be used, the method of appointment of the arbitratons),
the language and law to be used in the arbitration proceedings, and whether the
decision reached in arbitration should be final (Le. should the clause exclude the
possibility of further appeal to the court?}, and so forth.

The clause below provides for arbitration to be carmad out by the ICC and leaves
the conduct of the arbitration to the relevant rules.

Any dispute or claim arising out of this contract shall be referred to the
'I'"fl':'l'l'"-:]rl.ﬂl"ll:ll li-\"'-E-.ll""||_:|I':'I' "l:_.lijlll"'I aca | "Hl,_. ' I |-'.::| 15 rﬂ I"{-":l_.-l SO 1 00N I:ld-"l"'I

With the 100 Cafciiabon ahnd Arbitration Bules.

Assignment and novation

Thesa terms rafer to the transfer of a party’s rights and obligations to another
party. 'Novation” arises where a party assigns both rights and obligations under
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the contract to a third party, pving rise to a new contract between the transferes
and the ather party to the axisting contract. Such an arrangamant requires tha
consantof the transferor, the transferee and the other contracting party. Clauses
dealing with assignment and novation generally state whether or not assignment
is permitiad, who is entitled to assign, what can be assigned, whether the consent
af the other party is needed, and in what form, and so forth.

The clause below pravides that thers s no automatc right to assign any part of
the comtract to a third party, and therefore such assignmant may only be made if
the other party gives consent.

Maither Party may assign, delegale, suboeriract, charge, or atherwise Iransfer any
O il of jis rights amd obigations ider HIs cortiract witfdt the pridd wnitten
consert of the other Party.

Vocabulary: the word ‘charge’ In this context means o provide as a security on &
lzan.

Costs and expenses

The wiord '0osts” is generally used to refer only to l2gal feas, Expansas form a
slightly different category and generally refer to expenditure involved in dealings
with regulatony authorites (e.g. registrations and application costs) or to incidantal
ENPENSAS 2UCh 85 ransport costs,

The usual rule is that unless the contract specifies otherwise the parties bear
their own costs and expenses incurred in negotiating and preparing a contract,
Howeawear they may provide othenwiss in a spacific clavse to this effect, which may
spacify tha costs and expenses imvolved, wha is 1o be responsiohe for paying
them, when they are to be paid, and the consequences of failing w0 pay.

The clause below simphy confirms that each party will bear its own costs and
expenses in relaton to drewing up the contract.

EaCh party shall bear its own legsl costs and oihar cosis and expanses anfsing it
ConnmscHan with the drafing, nagotiation and execution of this contract.

Vocabulary: the word ‘execution” in this context means signature of the contract
and any other actions required to make it legalky valid.

Further assurances

After completing a transaction, the parties may be required to take further steps
inarder, for example, to comply with statutary or regulatory reguirements, For
instance, it may be necessary to executa further documentation w© give effect to
certain parts of the contract. The purpase of a further assurance clauze s
therafore to sacure the relevant party’s agreament to carmy out whatever further
action 15 needed in order to implemant the contract.
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The clause below confirms that the parties will, if necessary, carry out such further
actions as are necessary to put the purposas of the contract into effact.

Each party agrees (o execlte. acknowladge and deliver such further
documentation and do all such acts a5 may be necassary 1o carry out and put into

affect the purposes of this contract

Language

English is frequently used in int2rnational ransactions. HOWBVET, in many Cases
contracts are prepared in more than one language. In such contracts it is adwisable
to insert a clause regulating such issues as which language version is the
authoritative version, which language should be used for amendments to the
contract, which law and whether documents relevant to the contract should be
translatad imto English.

The clausa below may be used where the contract is drawn up entirely in English.

It provides that the contract may be translated into other languages but that the
English text remains the authoritative version.

TS cofract is made only 1 the Engnish language. It may be fransiated into any
language other than English, provided however that the English text shall in

any event nravai

Vocabulary: the ward ‘prevall’ in this context means that the English text takes
precedence over exts in any other language.

Law and jurisdiction

This type of clause usually spacifies which legal system applies to the contract or
disputes arizing from it, and may also stipulate which court should hear the
matter, In formulating such a clause, it is important to consider whathear the
drafang of the contract in general will be binding under the law to be specified in
the clause.

The clause set out below provides that the contract will be governad by Finnish
law and that the Finnish courts have exclusive jurisdiction in relation to any claims
arizing from it.

The validity, construction and performance of this contract shall be governed by
Firmish law, and the Parties agree 1o submit to the exciusive jurisdiction of the
FIRmsn COUFES 1N respect aF any CIanTT arising urnder this contract,

Vocabelary: the word 'construction” in this contaxt means interpretation.

‘Exclusive junsdiction” means that no other court is entitled to hear cases arising
out of the contract,
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MNotices

This type of clause specifies the means by which the parties to the contract are to
communicate with each athar when certain events under the contract ocour,

Usually, a notices clause will provide that the parties must send formal notices to
cone anather in specified circumstances, including where they intend 1o terminate
the contract or to exercise options or powers contained in the contract. The
clause will stipulate whether the notice should ba given in writing, the means by
which it must be delrvered, 1o whom it must be given, and what time period must
glapse before it becames effective.

The clause below provides that notices must be served by first-class post and
zhall be treated as having been received at the tme that it would normally have
been received by post. Of coursa, it is also possible to agree that notices may be
sarved by other means either in place of or in addition to the post (&2, personally,
by fax, by email, etc.).

All rotices and ather communicalions made under this cortract shall be in writing
and shall be deemed to have been duly given if santin a letter by first-class or
aifman pre-pand post addressed fo Bhat party (at the rarty's 1ast Knowe address oF
place of business or that party's 'ﬁ,t"a:wv office or the sddress of that party set
aut at the head of this contract ior any alternative addrass notified by that party in
gocordance with this clause)] and any notice 50 given shall be deemed to have
been recaived (Uniess the contrary is proven) at the iime at which the letter would

he deliverad Uider ROSmal paskal Coraiiions

Waivers

The term “waner rafers to a situation in which one party to a contract agrees

not to insist on the exact performance by the ather party of abligations contained
i the contract. & concession of this type should be made in & formal document,
which therefore amounts to a vaniation of the contract (though in certain
situations an implied waiver' can anse as a result of the conduct of the

parties).

The purpose of a waivar clausa is to regulate the circumstances under which a
waner may ocour such a clause will usually clarify that failure to exercise a right
under the contract, or dalay in exercizing it, does not amount o 3 waiver of that
right. It may also specify that a waiver of parformance under a term of a contract
does not constitute a wanser of any future breach of that term or any other term.

In addition, @ wanser clause may Incorporate provisions setting out the conditions
under which a wamner may take place.

Here is & simple clause that stipulates that faillure or delay in exercising a
contractual right shall not constitute a waiver of that right or of any other right
under the contract.

Copyrighted material



118  Legal English

no failire or dalay by any party (0 exercise any mght, power or remedy shail
operate as a walver of it, nor shall any partial exercise of such right, power or
remedy preclude any further exarcise of it ar of any other nght, power ar remeady.

Vocabwlary: the word ‘preclude” means prevent.

Whole agreement

In formal legal terms, a binding contract may be formed in writing, invahing one or
miore documents, or orally, or by @ mixture of written documents and oral
statements. it is therefore important for the partes o clanfy either that the
contract consists of the final written agreement alone, or specify what othar
documents or statements should also be included.

The clause set out below clarifies that all the terms of the agreement between the
parties are containad in the written contract and excludas the validity of any prior
azreement betaeen them. It also seeks o exclude liability for misrepresentation.

This contract contains the whole agreement between the parties and supersedes
and invalidates any prior written or oral agreement between them, and the paries
confirm that they have not entered into this contract on the basis of any
representalions that are not expressiy incorporated in this contract.

Vocabwlary: ‘supersades’ means replaces, and ‘expresshy” means specifically.
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language and structure

OPERATIVE LANGUAGE
A3 a rough rale, the functions of contractual language can be summarised using

the acromym COAL {conditions, obligabons, authorisations, limitations). These
functions reguire different words and phrases, as set out below.

Conditions 11.1.1

Conditions can take different forms. For example:

1 When something must be done batore somathing elsa may bea done {conditon
precedent). For example, the consent of X bank must be obtained before the
terms of this agreement may be implemented,’

2 ‘When the performance of one obligation is linked to the performance of another.
In this context axpressions sich as provided that, on condition that, or
subject to are frequenthy used. For example, ‘this agreement may be renewed
for & further penod of two years subject to X having carried out the duties
specified in section 7 to the satisfaction of ¥’

Obligations 11.1.2

In the third person will refers to the future ("he will g0’ means he intends to go)
whareas shall indicates an imparative ('he shall go’ means that he is obliged
0o 20

Therefore, in legal documeants drafted in the third parson, obligatons are oftan
expressad using shall.

Shall is frequently overusad o indicate the future, This should be avaidad. Must is
a good replacement for shall when aexpressing the imperativa: 'if X bacomes a
party ta this agreement, he shall [must] immediately paytoy . . |

&  ‘must or ‘shall’ indicates an obligation 1o do something {5 mustshall
pay the rent’;

®  ‘shall not' indicates a duty not to do someathing (X shall not pay to v ...

®  ‘must’ can also be used to indicate a condition precedant {in order to
qualify for this positon, X must. ..}

®  is notrequired w0’ indicates that there is not duty to do somathing (X is
not required to pay ¥ to use the office pramises’).
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- Authorisations - those situations inwhich a party is allowed to do something but
: s mot obliged to do that thing.

- May s usad in the following situations:

®  toexpressa possibility that samething may be done {'the Company may
purchase further products’);

®  toindicata that one has 8 discration to do that thing ("the parties 1o this
contract may assign the benefits under this contract’); or

®  toindicate a wish {"the parties intend that the signature of this contract
may signal the beginning of a mutally baneficial cooperation betweean

them').
: The following words are generally used in the contexts suggested:

® 'Eentitled 0 indicates a party's right (X is entitlied to use the office
premises’y;

® s notentthed o indicates that a party does not have a right (% s not
antitled to use the office premisas');

® ‘'may’ indicates a party’s discretion to do something ("X may use the
office premisas’);

® ‘maynot’ indicates that a party does not have discretion to do something
"X may not use the office premises’).

11.1.4 Limitations
- Limitations may of course take a number of forms - temporal, geographical, as to
- SCOpE of activities, applications and responsibilities — though time limitations are
- parhaps the mast frequently encountered of these, Waords and phrasas typically
found in this context includea:

®  Nolater than 3 February 2004
& By 3 February 2004
®  Remains open untl 3 February 2004

" The word within 15 particularly useful in this context, as it can mean, fnfer alia, no
© lgter than” in a emporal context Pwithin 14 day<”) ar no further than ina
~ geographical context (‘within a 12-kilometre radius’),
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Insert the correct word or phrose from the list and insert it into the sentences
below It may be mecessaory to wse certain of the choices open [o you more
Hthan aonce. The answers con be found in the answer key at the back of the

ook,

[ |
o~
Lid
W
E&
o
Lkd
P
e/

f(‘za?ﬁ Alternatively, visit the Companion Website to occess this guestion

e online.

[1)  The consent of Remington Bank ple [a) be obtained before
the share transfer [b) proceed,

(2) The parties intend that this agreement [c) signal the
beginning of a long and fruitful cooperation between them.

(3)  The Seller (d) deliver the goods to the Buyer no later than
15 September 20049,

(4] It is contemplated that the parties [¢] agree to further
purchases of Product & in the future,

()  This information constitutes a business secret. Therefore, the Distributor
() digelose it to third parties.

(6) Since the firm does not have relevant expertise in that area of law, it

fgl____ handle this case,

(7] We (k) contact the Vendors as soon a5 we have received the
relevant information.

(8] The question of the level of fees to be paid (i] be agreed
between the parties and it is possible that performance-related bonuses
1i) also form part of the remuneration package.

may
shall
may not
cannot
must
will

T AR TR
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m TROUBLESHOOTING ISSUES

The notes set out below should be read in the context of the genaral notes on
drafung contained in Chapter 5.

11.2.1 Separate obligations from definitions

when drafting definitions, cane should be taken that the definition given marely

declares what a particular word or phrase is to be understood to mean, and does
not contain any obligations.

Hare is an example of a definivon which has become mergad with an obligation:

"‘Completion Date” means 13 August 2007, on which date Party A must pay the
purchase price in respect of the Broperty to Farly B and relieve Party B of habiity

for all rates and taxes pavable on the Propearty,

This is bad drafting, becausa it results in hiding the obligaton {Party A must pay
the purchase price . . ."}ina part of the documeant where the reader does not
axpact to find it. The contract will remain legally valid, but time will be wasted
trying to locate the obligation.

The example gven above shoukd be separated into two separate clauses, as
folloees:

Definition

. . o _
completion Date” means 1.3 AUgust 2007,

Payment

on the Complation Date Party A must pay the purchase price in respact of the
Froperty fo Party 8 and must relieve Party 8 of iability for all rates and taxes on

the Property.
11.2.2 Differentiate conditions and promises

It 15 important nat to confuse the functon of conditions and promisas in the
drafting of contracts.

A condition is an event that must cccur before performance of 8 certain
obligation occurs, A promise is the means by which a party binds itself 1o the
performance of that abligation.

Thesa two functions must be clearly differentiated in the drafting of a contract,
sinee failure to da 5o will fregquently result in the ulimata obligabon being unclear.
Hare is an example of this problem;

Farty A shall delrver the Products to Party 8 on 13 August 2007, The Products shall
ba it for Hhe purposa nobified o Parly A by Party B, Party B shall pay Party A the

St of 5100008 on 13 Septermber 2007
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Herg, the fitness of the products for the notified purpose is a condition, while the
ather parts of the clause (the obligation to deliver the products and pay for them)
are clgarly promises. The mixture of these different functions makes it unclear
whether Party B has to pay for the products, even if they are not fit for the
purpose. The salution s to place the fitness for purpose condition in a separate
clause, and separate the delvery and payment obligations - resulting in three
differant clauses.

Avoid use of "and/or 11.2.3

The formulation ‘and/or’ is freguenthy used in the drafting of legal documeants,

but can in certain situations lead to ambiguity, The reason for this is that the use
of ‘and’ and ‘or” together s often contradictory. The usual remedy is to use ona of
the words but not both.

Hare i= an example of a problam caused Dy using "and” and 'or” together,

Party 4 must provide the necessary equiprment afdir the fnamnciig tecessary o
purchase e Necessary equipiment.

The use of ‘andsor in this sentence makes it appeaar that Party A does not have a
choice in what it provides, while in reality, it is entitied to provide either the
aquipmant or the financing, but not both, Tharefore, the waord “and’ should be
cmitted.

Conversely, in the following sentence, "or shoukd be omitted bacause itis clear
that both partes have equal entitlement;

Farty A andior Farty B may use the Prémisas.

Use a clear numbering system 11.2.4

A number of different numbering systems are used in Angla-American legal
documemtation. Mo ane system is hest - the choice is a matter of personal
preference or company palicy. Howawver:

& Inall casaes consistency in the use of numbering is crucial: once a
particular system has been chosen, it should be logically applied.

®  Inorder b ansura the user-friendliness of the gocument it is best not to
descend beyond the third level of numbering (2.2, 1 (2] (a) or 3.3.1} unless
this Is absolutely necessary. Instead of subdividing further, it may be
better to structura the document in a differant way.

Three of the mast common systems are illustrated in the table bakow
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1, 1, 1,
2 2. 2.
3(1) 3.1 3.1
(2} 3z az
(3} {20 331 a3ia
bl 332 ib
{c) iy 333 i
iy 3331 il
fiit {4} B e i) A
{B) 3333 (B}
(] 33331 ic)

11.2.5 Avoid excessive cross-referencing

Itis often necessary to create cross-references batwesn one clause and another
in a legal document {often using formulations such as 'subject o the provisions
for termination contained in clause 5.17, where ane obligation cannot be read in
isolation from ancther, A good example of this is where a clause dealing with the
basiz on which a commercial contract involving ongoing obligations can be
renewed includes a reference to a clause that deals with the basis on which the
cortract can be erminatad.

However, excassive cross-referencing should be aveided. The main reasons for
this are as follows:

®  Itmakes the document difficult to read and understand, since the reader
constantly has to alternate between differant clauses 1o grasp the ovearall
meaning of a provision iand for the same reason it makes the document
difficult to create).

®  There isincreased scope for ermors in the preparation of the document. A
typical error in this respect is that having created a reference in one
numbered clauss to another numberad clause, the drafter changes the
numbear of the clause refamred to without making a comesponding change
to the reference,

11.3 DRAFTING EXEMPTION CLAUSES

In most commercial contracts, githar party to a contract may seek 1 avoid
incurring liability for certain breaches of the contract (exclusion clause), or may



specify that their hability for such a breach will be imited in some way (imitation
clause). The term ‘exemption clausa’ refers to bath of thesa situations, and such
Clausas may be designed to fulfil a vanaty of purposes, including the following:

®  Allowing a party unilaterally to vary the nature of its obligations under the
contract;

&  Limiting a party’s remedias in the event that another party breaches the
contract,

&  Imposing restrictions on the circumstances in which a party s entitled to
exErcise contractual ramedies;

&  Limiting liability to a specified sum of money ('liquidated damages'
Clausa);

@  Excluding liabiliyy for certain types of loss [2.8. Indirect and consequental
lossas = see below);

#®  Excluding liability altogether.

Exemption clauses are interpreted using the contra proferentem rle - which
states that where the words of the clause are ambiguous they will ba interpreted
in the way least favourable to the party relying on them. This rule is applied stricthy
in the case of exclusion clauses (particularly where they seek o exclude liability
for negligence) and laes strictly in the casa of imitation clausss.

Such clauses are often the subjact of dispute betwesn parties to a contract and
the courts are regularly called upon to interpret their meaning. Therefore, parties
showlkd take care in deciding what liability they wish o exclude or limit, and in
ansuring that the contract accurately reflects thelr intentions. Particular care
should be taken in differentiating betwesn:

1 direct lass, that is, los= which arizes naturally and directly from the breach of
contract; and

2 indirect or consequential Joss, that is, loss that was reasonably
contemplated bacause of special circumstances going bayond the ardinary
course of things and known by the parties at the date of the contract.

A problem ansas here from the use of clauses which seek to limit ‘indirect or
consaquential loss', Partes often use this phrase in the mistaken belief that they
are excluding all potential lability for kess of profit, wheress in fact it will only cover
the second situation cutlined above. For example, koss of general trade due o
dalay in delivery of goods will usually be direct l0ss since in moast commercial
situations this cannot be classified as "special circumstances’.

Here are some painters aimed at ensuring that your exemption clauses are
drafted in such a way as to ensure that you hayve limited your liability in
accordance with your aims.
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®  BExclusion or limitation clauses should be drafted in plain English and
shoukd explicitly state what liability s to be excluded or limitad.

®  ltis important o evaluate what potential losses could be classified as
direct and what losses could be classified as indirect or consequential
and then carefully draft the exclusion or limitation clause accondingly.

& In particular, if loss of profits is to be excluded they should be excluded in
clear tarms, distinct from any separate exclusion of indirect or
consequential losses.

®  Ahways remegmber that clausas excluding or limiting recowery of indiract
of consequential losses may not exclude claims for loss of profits,

S Wording such as ‘no liability for indirect or conseduential loesas such as loss of
profits” or ‘loss of profits or other indirect or consequential losses” should be

~ avoided, Both involve the risk that loss of profits considerad to be ‘direct’ will not

' be excluded.

* Each clause in a document should deal with a separate issue, The typical structune
- of & clause s as follkows:

@  definitions of terms used only in the clause;

&  the basic proposition;

®  exceptions to the basic propasition,

L any restrictions on the scope of the exceptions.

: If the clause contains 8 number of sentences that deal with different areas of the
_ main topic of the clause, these should be split iInto separate sub-clausas. Whera
- the clause s long and complex, such subdivision is essantial.

When drafting a clause, the drafter should also consider whether that clause has
* any bearing on, or overlaps with, the terms of another clause in the document,

_and if necessary;

®  Eradicate any duplication or contradiction in the stipulations set out in
different clauses. Ensure that each clause clearhy deals with a separate

1551,

®  Where necassary, create explicit linkages betwiaen the clauses (22, 'this
clause takes effect subject to the provisions of clause 77,

- Detailed prowisions such as imetables or formulae can be placed in a separate
_ clause or in a schedule w the document and then cross-referenced.
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LAYOUT AND DESIGN _
The use of clear, readable English and a logical documeant structure should be
complemented by usar-friendly document design. The aim of document design

shoukd be to help readears find their way around the document. In this way, the
dacument will B2 simpler to understznd.

Here are a few sugRestons as to how to improve the layout and design of your
documents:

Use a readable serif font in an appropriate size (generally between
2and 12 points).

Use 45-70 characters per line.

Use plenty of white space — break up slabs of text, use wide margins
around the text, double-space all text and use generous spacing
betwaen clauses

®  Use headings Give each main clause a bold heading. If possible give
subsidiary clauses headings in italics,
Use jtalics rather than underlining o emphasise text.
Use properly indented lists where appropriate.
Fut citations in footnotes rather than having them interrupt the flow of
the main text,
Don‘t justify the right margin.
Use a cover sheet for any document over five or six pages long.

®  Avoid excessive capitalisation,

CHECKLIST _
This chiecklist can be used when drafting or evaluating business contracts and
other documents.

Before drafting the document

&  Have you got all the information you need?

®  ‘Whatis the main aim of the document?

®  ‘What are the main facts that form the basis of the document?

& ‘Whatis the applicable [aw and how will it affect the drafting?
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are there any useful precedents (genearic legal documents on which
specific kegal documents can be basad) that could be usad for the
draft?

:i:nntnnt

Do the terms of the document reflect the intentons of the client or - if a
contract - the bargain struck between the parties?

If the document is 8 contract, does it contain fair mutual obligations?
Does the document foresae what might 2o wrong in the future?

Does the drafting of the document provide protection if something does
R0 Wrang?

if the document s a contract, does it pravide a disputa-rasalution
meachanism in case something goas wrong?

15 the language used in the document clear and coherent?
Are thare any embiguities?

Is terminology used in a consistant way?
Are the spelling and punctuation correct?
Will the reader understand the contract?
Hawve the following been removed.
irrelevant language;

Jargon;

excesshe use of capltals;
unnecessary definitions;
unnecessary use of foreign terms.

oo oo

Is the document legally effective?

Does it fulfil all formal requirements (if applicable)?

Are any clauses in the document illegal?

How will the goveming law intarpret jts tarms in the event of breach?

racy

|15 all factual matter contained in the document accurate, in particular:

dates;

time-limits;

names and addresses,
prices,

identification numbers;
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&  references to other sections or schadules;
@  listinformation contained In schedules.
Structure
&  Doas the document hava a logical structure?
&  Doeseach paragraph contain just one main idea?
@  Does the order of sentences and parsgraphs make sense?
&  Are there links betweean one paragraph and the next?
&  Are there links between sentences in each paragraph?

Presentation and layout

Is the font size big 2ncugh (betwean 7 and 12 points)?

Are the lines the right length (4570 characters per linel?

Is there enough white space in the documeant?

Have headings been used for main clauses?

Have properly indentad lists been used where appropriate?

Raad the excarpt fram a share purchase agreement sat out below, and then do
the exgreisas on it

4.1

51

If the vendor fails or is unable to (1) any material (2}

required to be performed by the Vendor pursuant to clause 4.2
by the last date on which Completion |5 required o (3} the
Purchaser shall not be obliged o complete the sale and purchase of the

Shares and may, in its absalute () by writtan notice to the

vendor,

(@) & this Agreement without liability on the part of the
Purchaser; or

(b} elect to complete this Agreement on that date, t© the extent that the
vendaor is ready, able and willing to do s0, and specify a later date on
which the Vendaor shall be obliged to complete the (&)
obligations of the Vandor; or

) electto 7] the completion of this Agreement by not more
than twenty (200 Business Days to such other dawe as it may specify in
such notice, in which event the provisions of this clausa shall apply, (&)

if the Vendor fails or is unabie to perform any such

obligations on such other date.

Neithar of the Vendors shall fwhethar alona or jointhy with another and
whether directly or indirectly} carry on or be engaged or (except as the owner
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52

5.3

54

-8

forimvestmentof @t dealtinon a stock exchange and not
exceeding 5 par cant in nominal valug of the sacurites of that class) be
{1 in army Competing Business during a period of one year
after Complation. For this purpose, Competing Business means a
business:

i@ which imaolvas any business carrled on by the Company as at
Completon; and

b} which is {71) within the area in which the Company carnes
on businegss as at Complation,

Neither of the Mendors shall within a penod of one year after Complation,
directhy or indirectly, solicit or endeavour to entice away from the Company,
offer employment to or emplay, or offer or conclude any contract for samnices
with, any person who was employed by the Company in skilled or managerial
wiark at ary time during the six months prior to Completion.

Except 50 far as may be requirad by law and in such circumstances only after
prior 12 with the Purchaser, neither of the vendars shall at any
time disclose to any parson or use o the datriment of the Company any trade
secret or other confidential information of a chnical character which he or
she holds in relaton to the Company or its affairs.

Ary provision of this Agreement (or of any agreement or arrangement of
which it forms part) by virtua of which such agregment or arrangameant is
subject to registration under the Restictive Trade Practioes Act 1574 shall
only take effect the day aftar (13} of such agresmeant or
arrangement have been fumished o the Director General of Fair Trading
pursuant to section 24 of that act,

Each of the Vendors:

(8) Reprasants and (14) to the Purchasar in the terms of the
warranties and acknowledges that the Purchaser has entered nto this
Agresment in reliance upon the Warrannes;

ik} Undertakes, without limiting the fghts of the Purchaser in any way, if
there i a breach of any Warranty in respect of the Company, to pay in
cash to the Purchaser (or, if so directed by the Purchaser, to the
Company) on damand a sum aqual 1o the (15) of:

I. the amount which, if receved by the Company, would be necessary to
put the Company into the position which wauld have existed had
there been no breach of the Warranty in guestion; and

1. all Costs suffered or {18} by the Purchaser or the
Company diracthy or indirectly, as a result of or in connaction with
such breach of warranty;
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[c) agreesto {17 the benefit of all rights (if any) which he or
she may have against the Company, or any present or farmer officers or
employee of the Company, on whom the Vendor may have relied in
agreeing to any term of this Agreement or amy statement set out in the
Disclosure Letter and the Vendor undertakes not to makea any claim in
respect of such reliance.

Each of the Warranties shall be construed as a separate Warranty and {(save as
expressly provided o the contrary} shall not be imited or restricted by
reference to or in inference from the terms of amy other Warranty or any other
term of this Agreemeant.

The rights and (15 of the Purchaser in respect of the Warranties
shall not be affected by () Completion (i amy investigation made into the {79

of the Company or any knowledge held or gained of any such
affairs by or on behalf of the Purchaser texcept for matters fairky and
reasonably disclosad in the Disclosure Letten or (il amy event or mattar
whatsoever, other than a spacific and duly authorised written waiver ar
rebease by thae Purchaser,

The Vendors shall procure that (save only a5 may be necessary to give effect
to this Agreement) neither the viandors nor the Company shall do, allow or
procure any act or {208 __ before Completion which wou ld
constitute & breach of any of the Warranbes if they were given at any and all
times from the date hereof down to Complation or which would make any of
the Warranties inaccurate or misleading if they were 50 givan.

Fifl the numbered gaps in the controct clowses above with the most
appropriate word or phrase from the corresponding numbered choices set out
below. The answers can be found in the answer key at the back of the book.

s
]
P
)
P
{3
L
=
il
Lad

édiiét% Alternatively, visit the Compaonion Websife to access this guestion
o ONIINE.

(1) accept, perform, atify, do

(2) requirement, stipulation, ebligation, liability
(3) occur, arise, be, terminate

(4) choice, power, freedom, discretion

(5) cancel, revoke, rescind, resign

(6) other, remaining, outstanding, unperformed
(7) put back, refer, defer, postpone

(8) mutatis mutandis, per se, pari passu, inter alia

[9) securities, holdings, investments, transactions
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(10] interested, 8 member, engaged, mired

(11) carried out, carried in, carried on, operated
(12] discussion, briefing, talks, consultation

(13] particulars, specifications, components, aspects
(14] indicates, proves, warranls, promises

(15] total, combination, sum, aggregate

(16] paid, incurred, expected, reimbursed

(17) forego, defer, deny, waive

(18] remedies, redress, duties, wrongs

(19]) dealings, transactions, affairs, situation

[20] occurrence, circumstance, negligence, omission

Muatch the words on the Jeft of the toble (which appear in the extract] with
their equivalents on the right. The answers can be found in the answer key of
the baock of the book,

g@"‘ﬁ Alternatively, visit the Companion Website to access this question
wrew  ONfNE,

riorminal (1} renaa| al
business (2 e (j)
COMpaEny (3) harm il
perkod (&) previcus (d)
ared {5 par {2l

entice (&) term o

priar (7] corparatian (g
disclose (B) erterprise ih)
datrirment {%) Clauss (i)
proasian (10]) sactor f)

Are the statements below tree or folse? The onswers con be found in the
answer key at the bock of the book

3""@‘5%. Alternatively, visit the Companion Website to access this question
ot online,

(1)  The Purchaser can terminate the agreement if the Vendors have not
carried out key obligations by the date of completion. [trueffalse)



(2]

(3]

(4]

(5)

Consider the questions below: In each case, which af the four stafements given
corresponds most closely fo the meaning of the passage. The answers can be
found in the answer key of the bock of the book,

3*"“‘:3 Alternotively visit the Companion Website to occess this guestion

@

= online

(1]

(2]

(3]
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The Vendors may not be involved in the running of any other business
after completion. (true/false)

The Vendors cannot employ anyone who was emploved by the Company
at the time of sale for a period of one year atter completion, [true/false)

The Vendors may disclose confidential information to third parties in some
circumstances. (trueffalse)

Fair and reasonable disclosure in the disclosure letter serves to limit the
Purchasers' rights in relation to matters that might otherwise constitute
breaches of the warranties, [trueffalse)

o
[y |
1]
oo
L]
=
!
=
]

If the Vendors fail to complete a material obligation under clause 4, the
Purchaser may:

a. lerminate the agreement immediately;

b, decide to complete the agreement on the agreed date on the basis
that the Vendors will fulfil their obligations at a later date;

¢ seek damages for such failure to perform obligations;
release the Vendors from their obligations,

Following completion, the Vendors are not entitled to;

a. own more than 5% of shares in a competing business for a period of
one year after completion;

k. own shares in @ competing business that are publicly traded on the
stock exchange for a period of one year after completion;

€. engage in any actlivity liable to breach the Restrictive Trade Practices
Act 1976;

d.  beinvolved in the running of a business that competes with the
Company for a period of one yvear after completion.

The Vendors are not entitled:

a. tooffer employment for a period of one year following completion
to anyone employed by the company in a managerial position during
a period of six months prior to completion;

b,  to offer employment to anyone emploved by the company in the year
prior to completion;
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c.  tooffer managerial employment to anyone employed by the
company during a six=maonth period prior to completion;
d.  to employ ex-employees of the company:

(4) The Purchaser's rights under the warranties:

a. do not exist in relation to matters disclosed in the disclosure letter;

b, can only be removed by specific release or waiver made by the
Furchaser;

c.  are affected where the Purchaser's knowledge of the matter giving
rise to the breach was fairly and reasonably disclosed in the
disclosure letter;

d.  subsist regardless of the Purchaser's state of knowledge.

[6) Clause 6.4:

a. contains a caveat permitting acts that might otherwise lead to
breaches of warranties where these are necessary in order to give
effect to the agreement;

b, prohibits the Vendors and company from providing inaccurate or
misleading warranties;

t.  prohibits the Vendors and company from providing inaccurate and
misleading statements about the warranties;

d. prohibits acts that might lead to breaches of warranties up to

completion.

Rewrite the following colloguial senfences in a formal legal style using the
word given in brockets. The answers con be found in the answer key ot the back
of the book.

m
et
m
=
Lr]
w
™m
(T

-

,j#@ﬁ Alternatively, visit the Companion Website to access this question
wmct  online,

(1) If a company goes to the wall, the next thing that will happen is that it
will get liguidated. (insolvent)

(2)  The liqguidator has got to get all the company's money in and then give it
oul to the creditors, [ossets)

(3) The creditors get their money in a certain order according to what kind of
creditor they are. (priority)

(4) The meeting was put off to another day because one of the directors was
off sick. [ediourned)

(5] What I'd do if | were you is try to get some advice off a lawyer about the
procedure, [recommend)



SPECIMEN CONTRACT (NDA) N 1

The short contract below is a non-disclosure agreemeant (NDA) — also referred to
on nccasions as a confidentiality agreement. The aim of this type of agreement s
to spacify confidential information the parties wish to share with 2ach other as a
result of their business relationship, and o define the levals of accass permitted to
it, by placing confidentiality obligations on the parties and thair business partners,

NON-DISCLOSURE AGREEMENT

THIS AGREEMENT is made the day of 20__.
BETWEEN:

13 [insart full fegal name of business] of [insert business address] (herginafter
referred to as the “Company™); and

21 [im=zart full Tegal name of cogperation partner or cifent] of insert business
address] (hereinafter referred to as [insert name to be used throughout
dacument]).

1. ENGAGEMENT

The Company and acknowledge 10 one anothar that as a result of
their business relationship, may acquire possession of Confidential
Information (as defined in clause Z below,

2. DEFINITION OF CONFIDENTIAL INFORMATION

“Confidential Information® means any confidertal customer information, trade
secrets, technical data and know-how relating to the Company’s products,
processes, methads, equipmeant and business practices. it includes, but is not
limited to, technical and business information relating to the Company’s
imventions or products, research and development, strategies and methods which
are not standard industry practices, specficatons, proposals, reports, analyses,
finances, client details, marketing, production and future business plans, business
and personal data relating to cliants, subcontractors, affiliates, and subsidiarias of
the Companmy.

3, MNOMN-DISCLOSURE

1 shall keep confidental all Confidential Information, whether or
not it is in parmanent or written form, and shall not, without the Company’s
exprass written authorisation, signed by ane of the Company’s authorised
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officers, sell, use, market or reveal any Confidential Infermation to a third
persan, firm, corporation or association for any reason.

8 e 5hall not make copies of the Confidential Information, except
where the Company gives written authorisation, sianed by one of its authorised
officers, and shall not remowve any copy or sampla of Confidential Information
from the Company’s premises without the Company's exprass written
authorisation signed by one of the Company's authornsad officers.

31 On receipt of written reguest from the Company, shall
immeadiately raturn o the Company all coples or samples of Confidental
Information that arein s passession at the time of receiving the
abave requeast.

&) shallremain subject to the obligations containad in this

' agreameant in relation o the Confidential Information after the termination of
the business relationship between the Company and and these
ohligations shall remain in foree unless and until such ime as the Confidential
Infarmation stops being secret and confidential and becomes part of the public

domain, unless this occurs as a result of wrongful conduct by or its
partnars, subcontractors, officers or affiliates, or as a consequence of a breach
of this agreement.

~ 4 SCOPE OF OBLIGATIONS

- The abligations contained in this agreement with respect to the Confidential
©rformation extend to iInformation belonging to clients, suppliers, subcontractors,
subsidiaries and affiliates of the Company, or persons or entities which license

* confidential information or technology nghts to the Company, who may have
- disclosad such infarmation to 2% & result of business
' relaticnship with the Company.

5 NOPUBLICITY

. agrees not 1o disclose its participation in this undertaking, the
- axistence or terms and conditions of the Agreement, or the fact that discussions
_ are baing hald with the Company.

- b (NVALIDITY

~ [f any provision of this agreement is found to be imvalid by any court haning
competent jurisdiction, the invalidity of that provision shall not affect the validity
of the remaining provisions of this agreament, which shall mmain in full force

~ and effect. Failure either by the Compary or to exercise amy right or
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remedy under or in accgrdance with this agreement does not constitute a waiver
of that right or remedy.

oo AW

This agreement and its validity, construction, and effect shall be govarned by and
construed in accordance with insert preferred legal system).

8  WHOLE AGREEMENT & VARIATION

This Agreemant terminatas and supersadas sl prior understandings or
agregments on the subject matter hereof. No vanation to this Agreement shall be
valid unless it is made in wiiting and duly executed by bath parbies.

. SEVERABILITY

If any tarm of this Agreement is held by a court of competant junisdiction to be
imvalid or unenforceable, then this agreement, including all of the remaining terms,
will remain in full force and effect as if such invalid or unenforceable term had
never been included.

0. MO IMPLIED WANER

Failure by efther party on any occasion to insist upon strict performances by the
other party of any of the terms of this Agreement shall not be construed as a
waiver of any continuing or subsequent failure to perform or delay in performance
af amy term hareaf

1. HEADRINGS

Headings used in this Agreement are provided for convenience only and shall not
be used to construe maaning or intant,

IN WITNESS WHERECHF, the partias have executad this agreemeant as of tha date
first abowve written,

COMPANY
By: BY;
linsert signature] Unsert signature]

[pring fidi fegal name & position) [print full legal name & position)
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12.11

12.1.2

138

12.1 LETTER-WRITING CONVENTIONS

Beginning a letter
When beginning your letter, note the following conventions:
@  Dear Siropens a letter writtan to @ man whosa name you do not know.

®  DearSirs is used to address a firm wheare at least one of the members of
the firm is male. When writing to American firms, Dear Sir or Madam s
preferred, since it does not assume that the person who opens the letter
will be a man.

» Dear Mesdames (extremely formal and rarely used) is used to address
a firm whera all the membears are female,

®  Dear Madam is used to addrass a woman, whether single or marriad,
whaose name you do not know.

®  Dear Siror Madam (or Dear Sir/Madam) is used to address a person
whan you do not know their name or sex.

wWhen you know the name of the person you are writing to, but do not know them
well, the salutation takes the form of Dear followed by & courtesy title .2, Mr, M3,
Miss, Mrs, etc.) and the person's surname,

Initials or first names are not used with courtesy titles, e.g. Dear Mr Smith, NOT
Dear Mr J Smith or Dear Mr John Smith. Persons who you know well can be
addressed using just their first name, for example, Dear John.

I British usage, a comma after the salutation is optional, that is, Dear Mr Smith,
or Dear Mr smith.

In American usage, itis customary to put a colon after the salutation, that is, Dear
Mr Smith:.
Ending a letter

If the lettar begins Dear Sir, Dear Sirs, Dear Madam, Dear Mesdameas or Dear Sir or
Madam, the ending should be Yours faithfully.

when writing to American firms, Respectfully yours (very formal) or Yours truly
(less formal) should be used.

If the letter begins with a personal name, for example, Dear Mr Johes, Dear Mrs
Brown or Dear Ms Porter, it should end with Yours sincerely. The Amearnican
equnalent is Sincerely or Sincerely yours.
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A letter 1o someone you know well may close with a number of different informal
phrasas. Examples include:

®  With best wishes

Best wishes

With best regards

Bast regards

Kindest personal regards
Best

Avoid closing your ketter with old-fashioned phrases, such as, We remain yours
faithfully.

Commas after the complimentary close are generally not usad in legal ketters. The
complimentary close 15 usualty placed an the left, aligned under the rest of the
lethar,

Referance table (letter endings) 12.1.3

The table below provides a guick guide to ending your letters, according to the
title usad in the opaning.

[y married or unmarned male Yours sincerely  Sincerehy

Mrs marned fermale YoUrs sinceraly  Sincenaly

Miss urmarried female Yours sincerely  Sincerely

M5 married or unmarnied female  Yours sincerely  Sincerely

Sir male —name rat known Yours faithfully  vours trulys
Respactiulby
WIUTS

Macdlam famale — nams not known Yours Raithfully — Yours trulyS
Respectfully
WIUrs

medicalfacadamic/  these tithes do not change Yours sincerely  Sincernely

military whather addressing a malka

e g, [rfProfessan ar fermale

General

Mo Dear Bill Irrelevart Bast regards Best regands

Draar Susarn etc)
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12.1.4 Abbreviations used in letters

A number of abbreviations may be used at the foot of a letter for certain purposes,
Hare ara snome exampkes:

[ ] Enc./Encl. indicates that documents are enclosed with the letter If thers
are a number of these, it is usual o list them.

®  p.p. means per procurationem (literally for and on behalf of). 1t i=
used if someone ather than the wniter has signed the letter

®  G.c. means carbon copy (although carbon copies are litte used
nowadays). This abbreviation is used to indicate that copies are sent o
persons other than the named recipient, Fraquenthy the letter will specify
the persons to whom the copies have been sant.

®  b.c.c. means blind carbon copies. This abbreviation is usad when ather
parsons have been sent copies but you do not want the recipient to
know this, The abbraviation is written on the copias only and not on the
ariginal version that i5 sent to the recipient.

The abbrewviation FAQ is sometimes se=n in the address printed on the envelope.
It maans for the attention of {(e.g. FAO the Managing Director).

BETD crverwrminG sTYLE
12.2.1 Planning
The main aims of legal correspondencs in all cases are clanty and accuracy.
Howewer, the style of correspondence will differ slightly according to whom the
correspondence is being written for, When writing to another [awyer, the writer
can assume that kgal jargon and terms of art will be understood and do not need
to be explained. When writing to clients and other thind parties, this assumption

cannot b made, Care shoukd be taken to explain kegal technicalities in terms that
a layperson can understancd.

I all casas, start by thinking about what you are g0ing to say and how you are
Boing to say it Ask yourself these quastions:

What am | trying to say?

Whao am | trying to say it to?

What do they nead o know?y

What sort of tone should | adopt?

What words will express what | am trying to say?

Howe will | structure wihat | am going to say?

How can | divide my writing into manageable sections?
Could | make it shorter?



The mast important thing to remember when writing a letter or email is to
consider the reader. The content and style of your letter or email will be affacted
by the following considerations:

®  Whois going to ba reading it?

®  How much do they understand about the subjact-mattar of the latter
{i.e. the content is likely to differ if you are dealing with {a) a client or
(b an expart in a particular field)?

What do they need 0 know?
How much background information do they need?

Do you need any information from them?
#®  What sort of tone should you adopt?
Whosvar you'ne writing to, you should ensure that your letter or amail is:

#  as shornt as possible but not shorter;
&  clearly written;

&  clearly set out; ancd

&  appropriate in tone,

First paragraph
The opening sentence or paragraph is important as it sets the tone of the letter
and creates a first imprassion,

If you are rephying to a pravious lether, start by thanking your carrespondent for
thelr ketiar

Thank you far ol feter of 5 May 2006,

if wou are writing to someane for the first time, use the first paragraph o introduce
yourself, the subject of the letter, and why you are writing:

Vi act on bhafalf of Smith Hotdings Lhd snd wite CoNComing fhe 1aase on 27
Fairfields Avenue Farrley Trading Estate.

Middle paragraphs

The main part of your letter will cancemn the points that need to be made, answers
yoU wish 10 givie, Or questions you want i ask. The exact nature of thase will
depend very much on the type of letter being written.

12.2.2.2

12.2.2.3
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12224  Final paragraph

At the end of your letter, if it is to a client or to a third party, you should indicate

. that you may be contactad If your correspondent requires further information or
© assistance. If appropriate, you might also indicate ancther parson in your ofice

~ who may be contacted if you are absent. it is not Lsual to do this in a letter to

- another lawyer acting for another party in a case, however,

- Here is an example of 8 typical letter ending:

| Please to not hesitate [ contact tre, ar i assistant fahn Bokdes, If pou require
- any firthar informmaicn or asssiancs,

12.23  Tone

Itis impartant to try to strika the right tone in your [eter. The right tone in most

- cases is one of professional neutrality, On the one hand, you should avoid

- pompols, obscure language. On the other hand, you should aveld [anguage that
s too informal or collogquial.

At all timas, and particularly when writing to parties on the other side of a case

- from your client, you should awoid any tings of personal animosity. This s

- Important becausa although lawyers often find themsahves in the position of

~ having to threaten people or organisations with [egal action on behalf of clients,

- the lawyer must ensure that basic standards of professional courtesy are adhaned
" to at all times.

- When seeking the right tane, certgin things should b2 voided:

-1 Contractions. & contraction is when a word is shortened using an apostrophie,
- forexample, 'l can’t and 1 won't', This is too informal for most legal
Contexts.

2 Slang. This should be avoided: (1} because using it is unprofessional; and (2)
because it may not be understood. Always use the correct, formal term, for
examule, not a fake but a charlatan,

© 3 Expressions, proverbs, commaon metaphors. Again, these are both

- unprafessienal and may not be understood. Always state precisely what you
mean rather than resorting to an axpression. For example, do not write prices
have gone through the roof but prices have increased rapidiy.

- 4 Throwawayinformality, it is important 1o retain a quality of professional gravity in
- the tone of your wriing. Therefore do notwrite, #£°s afl sorted to go, but the
matter has been satisfactorily resolved.
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SPECIMEN LETTER 12.3

Hers is an example letter, wiitten by an English lawyer to a Finnish clignt in
relation 1o a property purchasea (in the UK and U2 it is common for lawyears to be
engaged to reprasent clients in relation to the purchase of real estate).

TTurner, Jones,
smith & Co Ld
7 0ld Dog Straat
Oxford
o1 JRE
12 nMarch 20
Mr ] Virtanen Your ref,
Koiratia 114 “ur ref, ELDYVIR, 1-1
00100 Helsinki
Finland
Dear Mr virtanen

Re: Purchase of The Croft, Whittlington

Thank you for your enguiry in rakation to the purchase of this property, and |
confirm that this firm would be glad o act on your behalf in respect of this
transaction. As a sanior assistant solicitor in this firm's residential property
dapartment, this mattar has baan passed o me 10 daal with,

lenclose a copy of our standard client care leter in duplicate. This sats out our
terms and conditions. Please read thesa through, and, if they are acceptable to
wou Kindly sign and returm the duplicate Copy.

| look forward to hearing from you.
Yours sincerely
Emma Duncan

‘np. Geoffrey Lamb

‘Enc

Letterhead,
Raberenges
Par pro
Enclosue

oA B
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12.4 EMAILS

12.4.1 Introduction to emails

~ Itis often thought that emails are a less formal medium than letters. This is true up
o a point, but may ba a dangerous belief for lawyars, Do not allow the informality

- of writing emails to lead you to forget the importance and possible sensitivity of

- the information you may be communicating.

. Remember that an email 15 just as permanent as a letter and may be printed out

- and raferred to in the future. Remember also that the exchangs of emalls leaves
an easily traceabba trail in both correspondants’ inboxes, For these reasons, the
same high standards of professionalism should be adhered t0 wihen writing emails

- a5 one wioukd follow when writing letters.

- There are several areas of legal communication where more tradifional forms of
- correspondence are still the most suitable. Thasa include:

: 1 To communicate information or sand documentation that is confidential,

2 Az notad above, o send documents of communications that require a
- signature.

3 For personal or sensitive communications. Emall has a slightly perfunctory,

- impersonal feel 1o it, Therefore, it is not suitable for any cammunication whare a
personal touch is required; for example, messages of congratulation,
condolence, complaint {or a responsa to a complaint).

- & For job applications. Many firmes still expact apphications to consistof a
completad paper form or curriculum vitae together with a covering letter.
Howeavear, this should ba checked on a case-hy-case basis, as firms nowadays
are becoming increasingly open to emalked applications and some may also
offer online application forms.

12.4.2  Emall writing style

~ Emall |5 a relatively recent development, and because ftis perceived as a quick
~and informal means of communication, pecple are oftan unckear about the style
- and conventions they should use in business situations.

. In legal work, while email correspondence may tend fowards informality, it should
follkow the same principkes as amy other form of business correspondence.

" Here are some basic tips:

®  \Write a chear and informative heading in the subject line. Avoid leaving
the subject line blank or writing uninformative headings ("HI', ‘Hello®, &tc.)
as this will increase the chances of the email being regarded Dy tha
recipient as possibke spam or virus mall and thues being deleted.
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In general, email messages follow the style and corventions used in
latter or faxes. For example, you can use salutatons such as Dear Mr
Archer or Dear Gerald, and complimentary closes such as Yours
sincerely or Best regards. However, if you know the recipient well, or
if you are exchanging a series of messagas with anea person, you may
dispanse with the salutation and complimentary close altogather.

Make a clear mantal division betweaan personal messages and messages
wiritten in the course of legal waork, Ina message written in the course of
legal work, the same rules of writing apply as for a lettar write clearly,
concisaly, pay attention to the accuracy of factual information and legal
advice given, and observe high standards of professional courtesy;
consider audience, pUrpose, clarity, consistancy and tone.

Use corract gramimar, spelling, capitalisaton and punciuation, 83 you
wiolkd inany other form of cormespondance,

Do not write wiords in capital letters in an email massage, This can ba
seen as the equivakent of shouting and therefore have a negative effect.
If you want to stress a word, put asterisks on each side of it; for example,
*urgent*,

Keap your email messages short and to the point, People often receive a
kot of amails at work, 50 concisensss is especially important.

In general, limit yourself to one topic per message. This helps to keep the
message brief and makes it easier for the recipient to answer, file, and
retrieve it later,

Check your amail message for mistakes before wou sand it, just as you
wiould check a letter or a fex message.

Emall abbreviations

The following — and many ather — abbreviations are often found in emails and
ather infarmal communications:

Abt
AFAIC
AFAIK

ASAP
BFN
BR
BTW

ciD
COB
ciw
Du

= about

= as far as I'm concernac
= as far a5 | know

= 85 500N a5 possible
= bye for now

= Bast repands

= by the way

= consider it done

= ¢lose of business

= COmes with

= don't understand

12.4.3
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ETA = gstimated time of arriva
ETD astimated tme of departure
FAQ = frequently asked guastions
FUD = fear, uncertainty and doubt
FYI for your information

LAW = in accordance with

ICEW = | could be wrong

IMO (P Py Splnicn

1OV = in other words

ITYS = | told you 50

LOL = |gughing out loud

MNRN = N Feply Necessany

olc =gl | 588

OTOH = 0N the other hand

POV = paint of view

Piw = password

QFE = quastion for everyone
TBA = Can mean "to be advised’, or "to be announced’, or "t be agreed’
TBC = 0 b continued

TOC = table of contents

vm =yoicemail

w/e = Weakand OR week ending

Many of these abbreviations are highly informal, and are therefore not suitable for
the: vast majonty of email correspondence. They should never be used in latters or
faxas,

IEZTD) LANGUAGE FOR LETTERS AND EMAILS
The list below covers some of the major langugge functions you, as & legal

profassional, are likaly to perform when writing a letter or email, For each function,
language suggeshions are given,

The first line (saying ‘hello’)

Cear Mr. Jones/Dear 3Irs
OR
linformal email anhy] HellodHi David

Confirming client’'s instructions

Dunng our meeting Yol 1o me that. ..

LR

you instructad mea as follows

CR IIr'I"IiII’ﬂEIl':.-'I It was Intereshing to hear adout . . .
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Referring to the previous email/letter

Thank you for your emailfletter of 2 January about/concerning
OR
I write with reference to your ketter of 2 January about/concerming . . .

Acknowledging letter and promising to write later

we acknowledes receipt of vour letter of @ January to which we will provide a
substantive response shonthy

Referring to theme of a message received

You informed mefus that . .

OR

We note the points wou raise with regard to |
OR

[informal] it was interssting o hear about . . .
Explaining why you are writing

l'we am/are writing to . . .

Referring to something

With regard/respect to . .

Expressing doubt

I'we have certain resenvations about . |
R
WAwie rermizin uncominced by your argumeant that . . .

Asking for clarification of issues

lwe have a number of queries about . . .
OR
t'we shoukd be grateful If vou could clarify/provide further information about

Expressing certainty
Clearhyrobvioushiundoubtadly |
Giving advice

MySour advice on this matter 15 as follows.

Refuting an allegation

Your client's allegation that . . . is entirely denied by cur client

147
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Disagreeing on a point of law or fact

[strongly] Wwe entirely disagree with your analysis/statement o the effect that .
[ntatively] 'we are unable to agres enorely with your analysis/statement o the
affact that . ..

Prefacing a statement of legal opinion

[stronghy] it is clear that the corect analysis of the facts/applicabla law s . .
[tentatively] It seems o mefus that the correct analysis of the facts/applicable law
I5 .

Stating a position

Itis our [client's] position that

Making an offer

Cur cliznt has instructed us o put forward the following offer,

[list]

OR

Cur cliznt is prepared to settle this matter on the following terms: [list]

Accepting an offer

Cour client is prepared to accept the offer set out in your letterof . ..

Rejecting an offer

Our chant is unable to accept the offer you have made |

OH

[mare forcafully] The offer you have made is not acceptable
OR

[conditionally, with counter-offer] Sur client is unable to accept the offer you have
made in its current form. However, if youSyour client were prepared 1o [insert
courter-propasal] then it may be that hesshe might be prepared to reconsider

the matter.

setting deadlines

Ths offer will rermam spen until 29 April 2008,

Making a threat to take certain action by a specified date

[strongly] We have our client's instructions that unkess full pavment is received by
14 lanuary, we shauld 155ue legal proceadings . . .

[tentativaky] if paymant is not made by 14 January, our client will have to consider
MSEUCHng us b2 1ssue legal proceedings .
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Issuing a rebuke to the other party’s lawyers

[sarcasticalty] With the greatest of respect, your statement that . . . is not
Crecble. | .

[politely] We must point out that your statement . . .

Giving good news

e amdare pleased o be able to . ..

Giving bad news

Lnfortunately, [Awe have 0 tell you

Asking somebody to do something for you

lFwie would appraciate it if wou would/could/might |

Showing willingness to do something for somebody
Ve would ba glad 1o . . .

Asking for an Immediate response

Ve weuld greathy appreciate you gving this matier vour immediate atsnton.
OR

[where a deadline is necessany] This matter is urgent. Wie should be grateful to
hear fram you no later than close of business on 22 May.

Clarifying what action is to be taken

lrwie will nowy take the following steps:
[lizg)

OR

We must now ake the following action:
[li=g)

Requesting further information

L'we shoukd be grateful if you could provide us with the following informations
documentation:
[list]

Requesting clarification

e reguire clarfication of the following 1ssues . ..
OR

'we would like to bear a little more about the following issues .

14%
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Confirming an agreement

As discussed on the telephone on 2 January, it 1s agreed that

OR

We confirm that we have reached agreemeant [concerning the question of . . ]
between us on the following tarms:

[lit]

Making a suggestion

e would like to suzeestproposa that

offering further help

If Ihwe can be of any further assistance, plaase do not hesitate t0 contact mesus

Promising to get back with further help

[Mwne will b in touch again shorthy

Thanking for help

[#yve would ke 1 take this appariunty O thank you for yolr assistance.

Closing remarks

Pleasa do not hasitate 1o contact mea if you have any quanas or reguire furthar
iFfar T,

The following self-editing checklist may be usaful when drafting letters and

amails.
Purpose
®  ‘Whatis the purpose of the communication?
L Have | adapted style and content to suit the reader's nesds?
B Have | dealt with the issues?
& Hawe | answerad all the questions?
L Hawve | ansWwearad them in enough depth?
Content

] 15 the infarmation accurate’t
] 5 it relevant?
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Humanity
& Wil my tone produce the desired response?
® Izt friendly, courteous, helpful, frank, forceful?
Layout
& |5 the layout appropriate for the purpose and content?
® st setout in manageable blocks?
Structure
&  Are the sentences short enough?
®  Does the order of sentences and paragraphs make sense?
®  Doeseach paragraph contain just ong main idea?
@  Isthere a link betwean each paragraph and the naxt?
®  Are there links between the sentences in each paragraph?
&  Does the whole letter have a clear and logical structura?
Language
&  Have | used plain language, that is chear, concise and correct language,
which can be easily understood by the reader?
®  Have | uzad active varbs instead of nominalisations wheraver possibla?
&  Have | omitted words and phrases that ara;
O infrequently used;
C  inelegant;
C redundant;
2 unnecessarily echnical;
O verbose;
O vague,
» Is the grammar appropnate for the purpose?
&  Are punctuation and spelling correct?

You hove recefved the following email and mode some notes on it {these are in
italics below). Reply to the emml, detailing:

B

Client's legal position = pros and cons

Initial advice on prospects of success and possible compensation
Further information required

Procedure to be followed

e
L
=
LiL

A model answer can be found in the answer key ot the bock of the book,

E‘*"""g Alternotively, visit the Companion Website to occess this guestion

@

T

anline.
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Dear X
| require some advice on an accident that recently happened to me, The details
are as follows.

| hired a lawnmower from a company called Gardening Solutions Lud, which
hires out gardening equipment. | used it to cut some long grass in my garden,
which admittedly is quite rough terrain, While | was working with it, the rotary
cutting=hblade suddenly shot out from under the mower and hit my left leg,
causing serious lacerations and extensive bruising. | had to go to hospital and
hawe 18 stitches put in, and was off work for a week after that.

When | telephoned Gardening Solutions and told them what had happened, they
immediately disclaimed responsibility, explaining that they had hired the
lawnmower themselves from a third party called Handyman Ltd. This was done
because Gardening Solutions did not have enough machinery to hand to cover
customer demand over the summer period. Apparently, they quite frequently
hire in machinery from other suppliers, particularly to cover periods of peak
demand.

The managing director of Gardening Solutions told me that Handyman Ltd had
stated that the mower had recently been checked, serviced and repaired, and
was in good working order, In fact, he sent me some sort of document stating
that this had been done.

| then phoned Handyman Ltd and requested compensation. Their answer was
that since I'd hired the mower from Gardening Solutions, | should really be
speaking to them, They denied any responsibility,

Can I get any compensation from Gardening Solutions or Handyman? Please
email me to advise.

Best regards
Belinda Connally

Motes

» Law = this is o case of product lobility, The case of Griffiths v Arch
Engineering Co may be relevanl here: in that case the cloimant borrowed
a toof from the first defendonts which had been ient to them by the
second defendants. The tool was dongerous because the second
defendants had repaired it bodly, and the claimant was injured as a
result, The second defendonts cloimed they were not lioble, because the
first defendants hod hod time fo examine the tool before they feal it oul.
Fhe court disogreed. it stated that although it was frue that the first
defendants had the chonce to look ot the tool ond spot the danger, there
was no evidence that the second defendants had reason to think that
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such an examination wouwld be corried oul. Both sets of defendants were
held liable and domoges were apportioned beltween them.

» Fossible defences - Ms Connolly states that her garden is quite rough
terrain® and that the gross was long. We need more details on this - just
haw rough is it? There's a possible defence thet the mower was not being
used for its proper purposes [i.e. contributory negligencel,

. Damages - hard to say of presenl. Depends on injuries, recovery, and so
forth, Get medical report.

» Loss of earnings - what job does the cloimant do ond has she lost any
woges as result of occident?

®  Procedure - write bath ta Hondyman and Gardening Solutions for
information (what is this document the client refers tof), press client’s
claim and ask for details of insurers. Should be possible to negotiote
seftiement if they odmit liobility - if not, sue,

General points 1271

Memoranda (usually known as aemos) ane written internal communications that
acvisa or inform staff of new policies, proceduras, events or decisions. They are
usualhy quite formal and impersonal in style.

Memos may be addressed to one other person or © & number of persons.
They may be put on a noticeboard for everyone to see, or circulated in intermal

mail.

Layout 12.7.2

Firms often use headed papar for memaos. This gives less information about the
firm than the letterhead for external correspondence, but indicates which
department has issued the memo.

A memo should state at the top of the first page:

&  the personfs) o whom they are addressed;
&  the person who wrote the memaorandum;
- the date;

&  the subject

Important points or long lists of points ane uswally best presentad using bullets (@)
OF nUmbers.
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12.7.3 Content

A typical memao might be structured as follows:

®  The memo should have an appropriate ttle — one that accurately reflects
the contents, and preferably one for which a fike can easily be selected,

®  Thefirst paragraph of the memo may be vsed to explain the backeround
to the issue that the memo refars to

®  The main part of the memo should be used to explain concisaly.

what is going to happen;
wily it 15 going 1o happean;
when it is going to happen;
how it will affect people;
whao will be affected,

®  The next part of the memo should explain what should be done by
armyone affacted,

Q0 0Coo

®  The last part of the mamo should advise staff whare they can go for
an explanation and how W cammunicate their comments or
complaints.

®  The memarandum should be signed by the writer,

1274

- Grange, Arthurs & Co Ltd
© &2 Martin Avenue
sheffiakd

* Tor All amployees
 Date: 13 February 2008

Example memorandum

' From: Michaal Bryanston
Subject Litigation departmant maowea

_¥ou have no deubt heard that due to pressures on our office space resulting from
* the firm's rapid expansion it has become necessary to move some staff members
" to another location,

The partniers have decided that the whole of the ibgaton department will be
- moned 1O new premises at 53 Smith Street, Liverpool. The relevant details of the
- move ara as follows:

-1 The move will take place aver the weakend of 12/13 April.
2 The members of staff who will be mowing include Jahn Stilkes, Emily Lane,
Bernard Hill, Giles Flaxton, Mary Peebles and Larissa May.
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3 staff affected by the move are asked to pack their computers, books and
other work itams into the storage boxes provided by the removal firm no later
than 4.00pm on Friday 11 April. If needad, more boxes can be obtainad from
laneg Baxter,

4 anexternal IT contracting firm will visit the premises at 53 Smith Street on
Maonday 14 April to set up the computers and establish the internal network.
Tharefone we will have a training day for the whaole firm, details of which will
be announced later,

If anyone has any questions regarding the move, please contact me.
[Signature]
Michael Bryanston, Senicr Partner

Memorandum case study

Read the following texts about Articles 81 and 82 of the EC Treaty (which relate to
European competition law) and the rish Sugar case and then do the exarcisse bakow!

Articles 81 and 82

Competition law includes a mixture of political and economic objectives. It aims to
parfect the common market by praventing undertakings from imposing practices
that underming the removal of barriers to trade, The key provisions are Articles 81
and 82,

Article 81

Articke 81 applies to arrangements betweean undertakings “which may affect trade
betwean Member States and which have as their abject or effect the prevention,
restriction or distortion of competition within the common market'. it applies if
there is:

collusion between undertakings;

which affects trade between mamber states,

wihich has as its object or effect the distortion of competition within the
COMMOon market.

such collusion may take the form of agreements betwaen undertakings,
decisions by azzocigtions of undertakings or concerted practices. All collusion
caught by article 81(1) is void, although there is the possihility of exemption under
Articka 81¢3).

Article 82

Articke 82 applies to any abuse of a dominant position “within the commaon markat
of in a substantial part of it. . . In 5o far as it may affect trade between Member

1275
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States”. ‘Dominant position” is not dafined in the Treaty, but the European Court of
- Justice defined it in United Brands Co v Cormmission {1978) as:

A posttion of economic strength enjoyed by an undertaking, which enables it to
prenvent competition being maintained on the relevant markat by giving it the
power to behave, to an appreciable extent, independanthy of its competitars,
custamers, and, uitimately, of its consumers.

- Enforcement of European competition [aw operates on the basis of "dual
- vigilance', maaning that in theory at least it can be enforced at Community or
 national level.

Case summary: Irish Sugar plc v Commission (1999)

©In 1997, the Commission imposed a fine of €8.8 million an Irish Sugar ple, a

- subsidiary of the Greancore Group. The decision against rish Sugar concerned a

- series of infringements that had taken place since 1985. The Commission found

- that Irish Sugar, as the sohe processor of sugar within Ireland had a 95 per cent
share of the Irish sugar market. The decision states that rish Sugar has abused its

' pasition on the Irish sugar market by seeking to restrict competitizn both from

© imports of sugar from othar Member States and from small sugar packers within
Ireland.

I e late 19805 Irish Sugar and its subsidiary sugar Distributors Limited (SDL)

. sought to restrict competition from imports of sugar from France and Northem

Ireland by offering selectively low prices to custemens of an importer of French
sugar who swapped Irish Sugar’s own Siucra brand of packaged sugar for an

- imported brand and offering selective "border’ rebates to customers for packaged
sugar that were lacated close to the Northem rsh border

- Since at least 1985, Irish Sugar had offered rebates on purchases of bulk sugar o

- industrial customers that exported part of their final product to other Member

~ States, Thesa "sugar export rebates’ vaned between customers for the same
tonnage of sugar and varied over time without any consistent relationship to

- sales volumes or currency changes. Both the practice of offering sugar export

 rebates and the ad hoo mannar inwhich the scheme was administerad

 disciminagted against customers that supplied only the Insh market. The system

- of rebatas on exports to other Memhber States aleo distorted the common sugar

regime

Since 1993, Irish Sugar had sought &0 restrict competition from small sugar
- packers within Irelgnd by discriminating ggainst them in the prices that it charged
- for bulk sugar, thereby placing them at a competitive disathvantage relatve both to
- other customers and Irish Sugar itself. Insh Sugar also offered rebates to certain
wholesalers and food retailers that were dependent on increases in their
' purchases of Irish Sugar's own Siucra brand, theraby making it difficult for small
- competitars 1 gain a foothodd in the market.
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Through its infringements rish Sugar was able to maintain a significantly higher
price level for packagad retail sugar in ireland compared with that in other
Member States, notably Northem Ireland, and was able to keep its ex-factory
prices, particularly for bulk sugar for ‘domestic” Irish consumption, among the
highast in the Community, to the detriment of both industrial and final consumers
ir Ireband.

In sztting the level of the fine the Commission took into account the fact that the
infringements represented a serious breach of Community law, that several had
been recognised as abusas of a dominant position by the European Court of
Justice and that they had taken place aver a long period of time.

Write o memao in which you showld refer fo the summaries of Articles 81 8 82
and the irish Sugar cose above ond address the following questions.

A model answer can be found in the answer key at the bock of the book,

f‘"“"g Alternotively, visit the Compaonion Website to occess this guestion

@

e ORline.

(1)
(2)
(3)
(4)
(5]
(6]

What are the “sugar export rebates'?

What objections were there to the “sugar export rebates™?
What was ad hoc about them?

Which article was [rish Sugar ple breaching?

How was it breaching this article?

What was the rationale of the Commission's decision?



1 3 Applying for a legal position

3*@‘9:{ Visit the Compoanion Website to access extended careers-reloted
wmee  resources, including further examples of good and weak covering
tetters, and useful recruitment weblinks,

13.1.1 Types of application
There are basically three kinds of job applications that you can make;

&  Anapplication for a specific advertised position;

&  Anapplication to a recruitmant consultant b register your details in case
& suitable position arises;

®  Anunsolicited application — that is, a general application ta a firm in
circumstances where no specific positon has been advertised.

The kind of ketter vou write will depend on the kind of application you make, but in
all casas you should:

®  Find out whether the application must be made on a spacial application
form or by =ending your curriculum vitae and a covering letter. If an
application form is required, telephone or write to the firm to which you
are applying ta obtain it.

®  Find out the name and job title of the person o whom you should send
vour application. Many job applications are disregarded because they are
not addressed to a particular person, Many big law firms nowadays have
Human Resourcas (HR) departments, which deal with job applications. If it
is nat clear to whom an application should be addressed, phone the HR
department to find out,

®  Dovyour research. Find out as much as possible about the firm or
CIEANIEation you are applying to before sending your applicaton. In this
way you can; (1) save yourself the trouble of sending out any applications
which are highly unlikely to be successtul; and (2) adapt vour application
to the needs of the particular firm or crganisation to which yvou are
Writing.

®  Remember to quete any refarence numbers mentionad in the
advertisement.

When apphing for a legal position, always ensure that your ketter and CV or
158
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application form are free from grammatical errors and spelling mistakes. Lawyers
ara trained to pay attention to detail, and mistakes will make a very poor
IMprassion.

Application for a specific advertised position 13.1.2

your letter should have a beginning, middle and end. Genarally, the terms
vacancy, post, position, or appointment are used instead of job in
advertisemeants.

I the beginning of your latter, explain what you are applying for and mention any
documents that you have enclosed. For example;

{wish to apply for the vacancy for & commaercial lawper advertised in this month’s
adition of Legal News. | enciaose a copy of my curriculum vilae OF the relevant

application form duly completed,

Usza the middie of the letter to state what appeals to you about the position you
are applying for, and why you think that yiou would be particularly wall suited to it.
You can use this part of the letter (1) o demonstrate knowledge about the firm or
arganisation to which you are writing; and {2} to give some indication of wour
expertise and experience, For example:

This position 5 of particilar interest fo me since | note that your fm 5 well kmown
for it work fof IT compamtes. | have Rad over three ears of axpearance i IT law iR

My present position, and am kean to develop my expertise in this area furtfer
At the end of the ketter, offer to supphy more information if necessary:

ook forward to hearing from you. However, Jf there is any further information you

require in the meantime, please let me know.

Application to a recruitment consultant to register details 13.1.3

The main purpose of this ktter is to indicate what kind of position you are seeking
and what kind of previous experience you have Howeaver, it is important to make a
#ood impression an the recruitmeant consu t&nt ta whom you write, since the
consultant is only likely to put vour name forward o firms looking for new
employeas if he or she has confidence in your abilities,

When dealing with recruitmant consultants it is important to remind them
pariodically that yiou are stll [ooking for work, Most consultants have large
databases of people who have at one time or ather registered thair details, and
those who have been silent for a long period of ime tend o get forgotten, Phone
the recruitment consultant either shorthy before or shortly after you have sent
them yvour details, and let them know exactly what you are [ooking for and why
you are a suitable candidate, After this initial conversation, if you hear nothing for
a 'weak or 50, phone again to chack on progress.
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{ am particulany interested by the possibility of working for wour firm, since I note
fhat pou ave sirong expertize in the Reld of intellectusl propecty. | have threg
yaars posi-qualified experience working in the commercial departmeant of my
present firm, and have primany focused on patent and industrial design rghts. |

S keen o furthar My experiise N0 espenence v s area.
At the end of the letter, offer to supphy more information if necessary:

ook forward 1o Reanng from yol. However, )f there (s any further informabion you

require in the meantime, please let me know.

SPECIMEN APPLICATION LETTER m

Here is 8 spacimen appiication letter writler in responsse to & specific sdvertised

position. The applicant starts off by referring to the job advertisement, She goes

an to expand on her present duties and gives other information she believes to be

relevant ta the post. 5he explains why she is applying far this particular vacancy

and gamonstratas knowledge of Hhe frm o which she is applying, if on her CV sha

@ves her current employers as referees, she could also mention that she wowld

prefer Bowen & Stanmore not to appraach them unti! after an intenview.

12 Wakehy Road
Cambrdge
CBi2 1AP

14 September 20__

Mz, G Tilton

Human Resources Coordinator
BOwen & Stanmorne

1 Grawley Avenue

Ouxford

QX1 4BE

Your Ref GT 334/07

Dear M5, Tilton

|'wish to apply for the vacancy advertised in Legal News on 10 September 20__ for
an assistant commercial lawyer. | enclose a copy of my curmculum vitas,

| am currently employed as an assistant solicitor at Parton & Rice in Cambridge
and have had four years of post-qualified experience, primarily in company
commercial and IT law. In additan 1o handling a substantal caseload, | am also
heavily imvalved in helping ta coordinate my firm’s marketng strategy with regard
to IT clients, | am particularly interested by the position on offer at your firm, since
| am aware that the firm has extensive axpartise in this area.
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| spak fluent German, and use the [anguage daily in the course of my work,

If thera i any further information you reguire, please contact me. | kook forward to
hearing from you.

Yours sincerahy
Michelle Hathaway

Enc. CV

IEEED ++vicarion Forms AND cvs

13.21 General points

When you raceive an application form, always read it through carefully 5o that you
kreowe exactly what information is reguired. It is & good idea to photooopy it,
complete the photacopy, and when you are happy with it, copy the information
onto the actual form.

some firms or organisatons prefer a curnculum vitge (S, which is known as a
resume in American English. A CV should contain your personal and working
history.

Application forms and Cvs may be emailed, faxed or sent by post. it is best to try
to find out from the firm or organisation o which vou are applying which meathod
they prefer before you send your application

13.3.2 Curriculum vitae

There are a number of ways of presenting information in a Y Traditionally, the
saquence was name, addrass, contact details, marital status, education,
qualifications, work experience, refereas and interasts. HOWever, It 15 now more
common i begin with brief personal details, followed by a short profile or
description of yourself (sometimes also called a career summary). After that, the
most important information is recent employment histary, and skills and
qualifications.

In the interests of completaness, you should account for all years since leaving
school, but if the information s irelevant to the pasition you are applying for or 15
sOme years old, yvou shoukd summarnse 1t as bnefly as possible.

These days, It 1s generally unnecessary to mantion marital status, children, age,
health, or current salary unless specifically asked to do so, but this will vary
according to the law and customs in different countrias. Here 15 a typical CV for an
axperiencad commerncial lawyer



Address

Telephone
IMobile
Email

Frofile

Employment
2002 -prasent)

2000-2002

Qualifications

Anna Hampton

33 Bromwell Street
Onforcd
D4 TR

01845 774582
032 9731429
anna. hamptondeelpies.com

= Fve yaars' gualified commercial [awyer with wida
expenence in company commercial and (T law;

- Experience of supervising and coordinating a team of
lawyrers;

- Excellent communication and client skills,

= Analytical, inncvative, self-motivating, confident;

- Fluant in Garman and French;

- Computer litarate.

Cranford & Marchand

Agsistant fawyer, commercial departmeant

Caseload comprised company commercial and IT matters.
worked on several large mergar casas under the supervision
of the partner in charge of the department. Helpad buiki up
the T law practice and was personally imsolved in
supenising, coordinating and training a team of juniar
assistant lawyers.

Bracawell & Frank

frainee

Undertook training contract, gaining expenance in company
commercial, commercial proparty, commercial litigation and
crirminal litigation departments.

Diploma of Lagal Practice, College of Law 1999
LLE, University of Bristol 1998

Attending an interview

If wou are invited 1 an interview, remember the following:

&  Make sure you know in advance where the venue far the interview is and
how you are going to get thare, Leave yourself planty of time - arriving
late will create a very biad imprassion,

Applying for a legal position

13.3.3
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Aspects of spoken English

SPOKEN AND WRITTEN ENGLISH COMPARED
Compared to written English, spoken English is both more and less clear.
When reading a piece of written English, all the information in the commurnication
IS im the text. It is usually presantad in a finished state and contains full,
grammatically complete sentences. Some care will have bean @ken to structure
and present the document effectively. The needs of the reader will have been

considerad 10 some extent. The document exists in a parmanent form and can be
read at lelsure as many times as necessany.

By contrast, when speaking English with another person the meaning of the
didlogue only emerges gradually. The conversation is likely 1o be filled with
unfinished santences, interruptions, repetitions, pausas and meaningless phrasas
and words (such as “er’, "um’, you know? ', Iif you see what | maan'}, The course of
the dialogue is unpredictable and infinitely flexible,

Howavear when spaaking English with anather person you receive all kinds of
clues, which cannot be found in written English, as to what the other person is
really thinking or feeling. These include;

®  body language;
L ] tona of voice:
®  vocal emphasis (sometimes calked stress).

Whean you are involved in & conversaton with andther person you instinctively
read the meaning of these clues, You also give such clues to the persan you are
speaking to. Conversation also allows you to use a range of echnigues that can
only b2 used to a imited extent in wnting. These include:

hurmour;

Implying;

euphemisms;

rhetorical questions;

apen guastions;

narrow and closed gquestions;
simple or conditional forms;
chaice of terminology;
diplomatic langusge;
metaphors and similes

These technigues are discussed in detail below at 14.5.
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14.2 BODY LANGUAGE

i Body language rafers to the way in which people show their feelings by body
- movements of positions. whils it is relatively easy © control your speech,

- controlling your body language is remarkably difficult. For this reason, it is well
worth paying attention to the body language of the people you are talking to—it
~will tell you a kot about how thay fael about what you are saying, Perhaps most

* significantly, a careful reading of someone’s body language will tell you whether
- what they fael or think differs from what they say thay feel or think.

- wWhean considering body language, it is worth bearing in mind that the culture from
which a parson comes will have some effect on the way they use body [anguage.

- To take an obvious example, an italian negotator is much more likely than a
Finnish negotiator 1o use expansive arm and hand gestures.

_ In addition, certain aspects of body language have defined meanings in particular

_ Cultunas, For example, in Pakistan, extending a clanched fist towands someong

© represents an obsoena insult. If an American executive leans back in his chair and

* links his fingers behind his head while speaking to vou, this is probabby & bad sign.

. It meaans that he has decided that he does not need 1o demonstrate eagerness or
attention towards you,

- Some examples of body language, mgether with their possible meanings are given
bebo;

- Arms crossed. This usually reprasents defensiveness, armgance, dislike or
. disagreamant.

Eyebrows raised. Rasad eyebrows generally mean uncertainty, disbelief,
- SUIFprise OF exasperation.

- Fist clenched. 2 clenched fist usually accompanies an aroused emational state
{e.g. anger or fean). In a business meeting a clenched fist often denotes anxiety or
unstated disagraement.

_ Hands on hips. This usually indicates a preparedness to take action (e g t0 take
charge of the organisation of an event). It may also be used to signal & threst
- against others, or defensivenass against a perceived threat.

i Hands behind head, This usually refiects negative thoughts or feglings. It can be
taken as a sign of uncerainty, conflict, disagreement, frustration or anger.

~ Head tilted back. when somecna has their head tilted back and is looking at you
* down their nose, this is a clear sign that they feel themsehes to be supsrior o

- you,

* Head tilted to one side. This can mean diffarent things according to the
- situation in which it is used. It often indicates fnendliness and rapport ffor example
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®  Thoughtful tone: the proposal is worth considering but ultimately not
acceptable. The strass in this version of the sentence might well be upon
the word that, implying that although the speaker cannot agree to the
particular proposal made, he or she might agree 1o a differant proposal,

®  LConciliatory tone: the speaker does not want 1o antagonise the peraon
whao has made the proposal.

#®  Condescending torne: the speaker believes that the person making the
proposal is inferior or lacks credibility.

& Incradulous tone; the speaker is amazad that such a proposal has bean
made.

®  Embarrassed tone: the speaker has 10 reject the proposal but is not
comfartable with the fact that this has © be done.

14.4 EMPHASIS

. One of the interasting aspacts of spoken English is that the meaning of a
staternent that would seem perfectly clear when written down can be altered

- dramatically If the speaker places emphasls on a particular word or pargcular

- words in the statement. When speaking to someone in English you should pay

- gttentian both to tha emphasis the other person places on particular words and o

- your own emphasis, otherwise misundarstandings can easily arnse,

- This point can be illustrated with this simple sentence:
The contract must 0e signed foday.
© This sentence could mean {emphasis in @iy

4 'The contract must be sigred today.’
© Itis 2 particular contract that must ba signed today,

2 'The contract must be signed today.’
It i% tha contract that must ba signed, and not something else.

3 ‘The contract mMust be signed today.”
* There is an obligation that thae contract be signed,

4 'The contract must be signed today
The important thing is that the contract be signed (not drafted, agreed, eic).

 § 'The contract must be signed today.’
- The important thing is that the signing of the contract happens today.

& 'Tha contract must ba signed today” (with upward inflection of waice),
- Must the contract be signed today?

Copyrighted material



Aspects of spoken English 169

TECHNIQUES
There is always more than one way of approaching a discussion and thera is
dlways more than one way of saying something in English. The methods you
choose will depend upon the subject viou are discussing, with whom you are
discussing it and what you want to achieve. Herg are certain well-known

techniques that you will find useful when conducting intarviews and nagotiations
with other lawyers and clients.

Humour

Humour can be very useful, particularky when making a presentation. It breaks the
ice and establizhes a warmer atmosphere. If a speaker can make an audience
laugh, the audience will like the speaker more. Consequently, the audience will be
mare open to the speaker’s keas and therefore easier to parsuade.

I a negotigtion situation, the use of humour ¢an be usad 2 reduce the degree
of opposition and mistrust between the parties nagotiating against each other,
The establishment of a warmer atmasphare will increase cooperation between
the negotiators, making it more likely that mutually acceptable terms will be
reached,

Implying

IrMplying means to suggeast rather than to state diractly. It can be a halpful tactic
during megotiations, when you wish to choose language that will allow the
discussions to continue so that positions can be explored,

For example, you might wish to state your position on a subject, but imply that if
YoUr opponent made certain concessions, you might be prepared o take a
different view, In this situation it would be more helpful to say;

10,000 /5 the mostwe can offer based on our current undersianding of your
DaSitioT.

rather than:

Wea're not offering moare than £70,000,

The first sentence states a position but implies that if certain unspacified
CONCEsSI0Ns wena W be made by the opponent, a batter price might be offered. It
provides an impetus for negotiations to continua, The second sentence states a
pasmon that the opponent can either accept or reject, but it provides no impetus
for further negotiation.

14.5.1

14.5.2
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simple or conditional forms? 14.5.6

Simple forms are always the best kind 0 use when asking a question o which you
require a direct and factual answer ("'What is your best price?’) or when giving a
final responsa 1o a question {'We can't accept that proposal.’.

The main drawback to using simple forms is that they do not usually help the
dialogue to flow: They are therefore employed to bast effect when closing a
negotiation o interview, but are not helpful in the early stages when options are
being explorad. When suggesting 8 compromise or formulating a hypathesis, for
example, conditional forms are indispensabie:

We might agree to . . if bow were prepared da . .

The use of might Indicatas to the other party that there is still room for
discussion, but does not commit you 1o any particular course of action. The
negotiations can continue,

Conditional forms can also be used in a genaral way 1 soften the impact of what
is being said. For example, in some situabions itwould be better o say, “the right
soluticn might be to . . ." twhich seems respectful and humble), rather than to say,
“the right solution is to, " (which seems arrogant and prasumptuous),

Choice of terminology 14.5.7

Englizh contains a large number of synomyms. Consequently, wou are likely 1 have
& wide cholce of different words, all meaning roughly the same thing, at your
disposal in any given situation. You should pay close attention to your choice of
words = they are not all neutral, but laden with values and connotations, For
example, consider this list of words, all of which refar to making a living:

calling
caneer
profession
emplayment
job

WK
accupation
yoCation

While all of these wards basically refer o the same thing, they have differant
connotations. Words like calling and vocation imply an elevated sense of a
person’s ultimate role in life, whereas job implies little more than work done in
return for maney, Employment is the most neutral term in e list,
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14.5.8

14.5.9

Legal English

Diplomatic language

wWhen dealing with difficult or sensitive subjects - or difficult or sensitive people -
it is sensible o choosa your words carefully. The following suggestons Indicate
how to soften the way in which you express yourself.

Uzing would could or might to make what you say sound more
tentative, For example, you might say, "this could be a problem’” instead of
‘this 15 a problem’, In order 1o [eave open the possibility that it may be
possible to find a solution to the problem.

Presenting your view as a queshion not a statement, For exampla, you
might say, ‘how about offering tham €10,000%" instead of “we'll offar
them €10,000°, in order to leave the matter cpen for further
discussion

Lising an introductory phrase to prepare the listener for your message
For example, 'Hera's one possibility. Suppose wea . " OR ‘Wa'd like o
make an offer to sattle this case. This is what we were thinking . . .".

Adding I'm afraid to make clear that you recognise the unhelpfulness of
YOUr response, For example, ‘that's the mast we can offer r'm afraid”

Lising words that qualify or restrict what you say to make your position
mare flexiole (a bit difficult a slight problem)|. For example, you might
say, ‘We have a slight probkam with that proposal, we don’t like clause
saver.’ This leaves greater room for flexibility than saying, "We can't
accept clause zeven.’

U=ing met with & positive word instead of the obwious negative word. For
example, not very conventent = | don't agree

Lzing a comparative (hetter, more conventent) to soften your
message, For example, ‘It woukd be better i you could agree to
instead of "This proposal is not acceptable. We want . . ..

U=zing & continuous form (f was wondering) instead of a simple form
{ wondered ) to make a suggestion more flexible. For example, “we were
wandenng if you'd like 1o make a proposal at this point’.

Metaphors and simlles

A metaphor s a figure of speech inwhich a word or phrase 15 usad to stand for
something else (eg. food for thought).

A simile 1= & higure of speech in which ane thing 15 compared to anather of a
differant kind, using the words as o~ like (like a rolling stone, as safe as

houses).
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Both of these techniques can be useful ways of illustrating a point, A good
example s Winston Churchill's phrase the lron curtain, used to davastating
effact o create a mental picture of the divide created by the USSR's influence

in Eastern Europe. However, metaphors and similes must be carefully handied,
Clichéd expressions should be avoidad. The figure of speech being usad must be
relevant to the matter being discussed.
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1 5 down to business

The notes containgd in this sacton are relevant 1 the opening phases of business
meetings or negotiations.

15.11 Key considerations

The opening phase of any discussion is often critical, as the skill {or otheryise)
with which it is handled often sets the tone for the negotiations that follow and
therefore has a bearing on thair success or otherwise,

The aim, essentally, 15 1o establish a basis for communicaton with people whom
wou do not know at all or do not know well, By starting discussions with some
neutral apic the people ilvolved can get to know each other, trust each ather and
find their commaon ground. it is an important phase in any mesting with strangers.
If it goes well, & solid basis for discussing matters of impaortance will hawve been
laid down,

It should be acknowledged, of course, that the duration of this phase varies from
cultura to culture, When opaning discussions with Germans or Finns, for example,
it can be kept short - but even then, you don’t just launch straight in. With native
English speakers, it may be a little longer. In all cases, some use of small talk is
made in order to put people at their ease and establish common ground, In Asian
cultures the process may be prolonged due to the emphasis placed on
establishing an atmospherz of social harmaony.

When meetng someone for the first ame, there are of course cartain obviouws and
socially comventional phrases that can safely be uzed, such as 'Pleasad to meet
wou', of ‘I'm Peter Jameson’ However, there is a great deal more to first meetings
than the mechanical repetition of a few pleasant platitudes. In fact this kind of
thing should be kept t a minimum. it is necessary to greet people and ask how
they arg, and necassary to give some sort of response o this question, but it is
also basically guite boring and should be kept fairly short.

After all, one of the working definitions of a bone is:
Someone Who, when you ask theem how thay are, tells Fou.

Keeping this in mind, remember that whean an English nativie speaker asks "How
arg you? or "How's it going®’, the usual answer iz 'I'm fine’, "Great’, or waords o
that effect. They do not really want to know how you feel - the aim instead is to
establish social harmony by making conventional small talk.
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Therefore, if vou are in reality feeling down because you have a slight cold, or you
got a parking ticket earlier that day or you steppad on a piece of chewing gum that
you can’t seem to get off your shoe, or the coffee served on the train wias stong
cold and tasted foul, remember that your host will not be interested in hearing a
full recital of these facts — unless you can turm them into a humoraus anscdote.

In the same vein, 8 comment or two about the weather is perfactly acceptable by
way of introductony small talk, but a lengthy exposition an tha pravailing

metegrokogical conditions and influences in the local area over the past decade
will be recened with a cartain amount of disbelet.

In other words, you should try to get thraugh this stage of small t@lk efficienthy,
without undue haste - but egqually without lingering pointlesshy on unpromising
details — and then move onto the next stage.

Useful phrases

i the meetng and greeting stages, the following phrases may be useful:

Cconventional greeting

Hellp. How are you?
Nice to meet you.
I'm Giles Dangarfield, managing partner here, and this is my colleague lane

AfHhues, aur finance agiractor,

Weather
The weather’'s been great recently, hasn'tif?

OR
Terribie weathe! we've been Raling recently.

The other person’s journey to your office

g yau have 8 good journey here?
OR
{ hope vou managed ta find us alright?

Show the other person around your office, commenting on key
features and introducing key people

This Is my offices/This is where | bend b lurk.

V' ke your fo et Daniel janes, our finance director,

If arriving at someone else’s office, praise the location and facilities

Great location you have here - right in the centre of town!
OR

What a fantashc view over the city!
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(If the view from the window is over the back of a waterlogeed car park or piece of
waste ground, maintain a tactful sikence on this topic)

offer refreshments to your guest (tea, coffee, water, orange juice, etc.)

Can !l get yvou a cup of tea ar coffee? Or would yaur prefer @ cold drink?

Tn . - J | = y N
Iy 00e OF thesa, 1505 @ /ecal Spedrality.

15.2 ESTABLISHING A BASIS FOR COMMUNICATION

15.2.1

Key considerations

In the sacond stage, the genuina an of communication comes more into play. one
of the kay tachniques here is to try to find out what the other parson is interested
in and let tham talk about it. All you nesd then do is demonstrate a genuineg
appreciation of those things.

While excessive talkativeness may be viewed with suspicion in certain cultures,
the fealing that someone is really interested in you and your thoughts and
opinions is almost always a positivia one, Remember that;

» nabady enjoys listening to someona talking about something that doesn’t
interest them; but

®  averyone anpoys baing gnen the chancea to @&lk about something that
interasts them, particularly when they hawve an appreciative audience.

Consequently, the more you can discover about the other person's interasts and
wiews prior to your meeting the batter. By building up something of a mental
picture of the person you will be speaking o, you are likely 1o find it easier to talk
to therm about things that interest tham, You will then find some common ground
more quickly and this will significantly assist your negotiations with that persan.

You should also pay attention o any clues given by the person's appearance, For
axampke, if someore walks into the office, puts down their set of golf clubs in a
corner, and removes their Ferran cap, it i1s pretty likely that golf and motor sport
will be successful topics of conversation, admittedly this is an extreme example,
but it is amazing the amount of information you can deduce about 3 person from
a fairly cursory glance at their general appearance and deportment,

When talking to another parson, also consider their body language. Do they
appear relaxed? |l at egze? Tired? Tense? Bored? Apgrassinve? Adjust your
approach accordinghy.

Also, consider the norverbal signs you are sending to that other person. Are you
presenting yoursalf as a normal, sociable and friendly person? Try to smile as
much as possible: smiles (except the kind used by Jack Nicholson and Sir Anthomy
Hopking are reassuring.
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Topics and suggested phrases 15.2.2

Which topics can be discussad in small talk situations?

In the absence of such helpful clues as just described (the golf clubs and the
Ferrarn cap), try o engaga the othar person as soon as it appears comenient o do
50 on any neutral but reasanably interesting and relevant topic that suggests iself
Avcid any topic that might be taboo for the other person, or anything that might
lead to vicdent disagreement (religion and politics are difficult subjects in this
respect). Also, think carefully about what the choice of topic conveys 1o the ather
person about you personally. Safe neutral subjacts include the following:

&  Current events, s0 long as they are not of a politically sensitive nature;

&  The place where the ather person comes from: "ah, | know Budapest —a
wonderful ity

@  sport: ‘Did you see the Formula 1 race at the waekend? Great to see
Raikkonen get another win!’

®  Personal interasts. At keast, up to 3 point. The key considerations here
are:

(1} Only o mention interests likely to help the comersation along and
pramote soclal harmony. Therefore, | enjoy a round of golf myself -
o you play? is fine; but T enjoy killing large wild animals, sluch as
foues and badgers, and then stuffing them — what do you think about
that?' might kead to social discomfort,

2} Don't 20 into excessive detall. Keap it light and general in order to
gne yourself time to gauge the other person’s response and leave
ragm for an escape route if it is chear thay are not interestad.

&  Family, particularhy if you know the other person slightly: "How's lane
getiing on? And the chikiren? Wonderfull' (However, avoid asking overly
direct or specific guestons about such matters)

&  ‘What they did at the weekend: "Wera you able 10 get out in the sunshins
at all over the weekend?

&  What they are going to do at the weekend coming up: "Have you got
amything planned for the weekend®

It is impartant to remember that when conducting small talk it is usually best o
make your questions relathely indirect and unspacific. In that way they will sound
less pointed and threatening, and the other person will be able to give a
diplamatic but uninformative raply without loss of face or dignity. S0 do not say,
for example,

Tell rme what vou are SO to do over the weekend.
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which does not allow the other person to avoid the question without appearing
SvdiElive.

Try instead;

POy s e esed Fear kb
! T I [}

VTEITE spRelngl pIigy

Which allows them to say 'not really’ if they don't feel like telling you what they'll
L2 doing.

m GETTING DOWN TO BEUSINESS

The point will come when you sense that it is time 1 bring the general
conversation to an end and get down to business. Thereg are various ways in wiich
wou can signal that this process is beginning. Here are some suggestions:

&  Adpurn 12 the room in which the negotiation 15 20iNg 10 take place. Yol
might say at thiz point somathing like: ‘Right, lades and gentlemen.
Since time is getting on, might | suggest we make our way to the
conference room now?

®  Stand up and make a short introduction: 'K, I think we're all here
now. 50 perhaps now might be a good time as any to get started.
Perhaps | could begin by introducing everyone , ..’

®  Outline the parameters of the meeting: ‘0K, we're all gathered
together here to discuss the terms of settlement in this case. I'd
anticipate that we might expect to be here until about 4 this
afternoon, breaking for lunch between 1 and 2 and the main
issues we need to discuss appear to be as follows . . .

®  suggestan agenda and introduce a speaker. 'OK, there are maybe five
or six key areas we need to cover this afternoon. I'd suggest we
start with the guestion of the option sought by Danchester Ltd.
Richard, perhaps you could fil us in on the background to that
matter.’

BEETED) sviei ai excrcises

m
=
-
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Form pairs and act out the following scenarios.

(1)  The receptionist in your law firm has just telephoned to say that a client
has arrived for a meeting at the office and is waiting in the reception
area. You have never met this client before. You must go down to the
reception area to meet the client and escort him or her to the meeting
reom office.
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Interviewing and advising

16.1 OVERVIEW

The essence of an interview between a lawyer and a client is an exchange of
infarmation and views The lawyer requires cartain information from the client in
order to advize the client. The client wants advice from the lawyer.

The lawyer and the client must then jointly decide what should be done w
prograss the case, and what each of them must do 1w contribute to this process, In
addition, the lawyar must ensure that the client has been informed of and
understands certain vital paints. These naturally include:

®  How much the client will have to pay for the lawyer's senices;
®  What the lawver can and cannat do for the client;

®  What further informatian the lawyer neads from the client and why this
information is needead;

What steps the lawyer will take on the client’s behalf;
The time-frarme within which these steps will be taken;

The prospects of success in the client’s case (and the strengths and
waaknesses of the client’s case).

There may be other vital factors according to the type of case being handled and
the client's own expectations. Establishing clear understanding with the client is
crucial - if the client has not clearly understood these important issues thera is a
strong likelihood that s/he may become frustrated or angry at a later stage if the
casa does not praceed according to his ar her expectations. These expactations
miay of course be wildly unrealistic - it is the lawyer's roke 1o 'manage the client's
expectations’.

16.2 PREPARATION

180

Itis crucial to prepare thoroughly for all interviews with clients. Here are 10 useful
tips:

1 Determine the purpose of the meeting, When dealing with the first interview
with & new client, it is helpful to instruct staff who book client intensews 1o
abtain as much informaticn from the client as possible about the nature of the
legal issue on which they want your advice. If possible, handle the first enguiry
from the prospectve client yourself
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2 Consider the most appropriate structure for the meeting.
3 Plan an agenda.

4 i the client has been referred from a colleague, speak to that colleague about
the work being carried out for the client.

5 If dealing with a corporate client, carry out some research inio the client’s
company.

& If dealing with an old clignt of the firm, retnewva tha old files for the client

and refresh your memaory about the cases that the firm has handled for the
client.

7 Prepare the physical setting - clear your desk to avoid that omnipresant law
firm panic/chacs ook, A physical setting that is informal, friendly and private
will help make the cliant fael ralaxed and comfartable. if you need access to
your computer during the meeting hawe it started and readily accessibe.

8 Awvoid interruptions - particularly avoid having to take phone calls mid-
interview
% Be prepared 1o offer the cliant refreshments - coffee, tea, water, atc,

10 if the cliegnt has special needs (2 g. s disablad, blind, requiras an interpreter),
ensure that the appropriate arrangements are made beforehand.

Certain types of case lend themselves to the use of checklists and factshests.
Using these will help ensure that you obtain the most important facts in respect of
the client's case dunng the first intandew. They can be complated in the client’s
presence during the course of the interview,

Some care should be taken about the making of notes - while itis important to
abtain all the relevant facts, the client will not like it if you spend all your time
stanng down at your notebook. Try 10 maintain eye contact with the chiznt and do
not allow your note-taking to impede the fiow of conversation.

The purpese of the intendiew is for the lawyer and client to work togather o
identify the client’s interests and achiave the client’s aims. The lawyer should
know the topic of the Intervew in advance. This will allow him or her t0 determins
what is relevant and to structure the interview so that all the relevant information
is obtainad,

Howavyar, the structure of the interview should not be too rigid, The lawyar must
ensure that a natural flow of corversation, invaling a genuine exchange of views,
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cCours, The interview should flow naturalty from one topic to the next. 1t should
~ fesl comfortable and positive — it should not be marked by a series of highly
* specific questions. Clients do not enjoy being intarrogated!

© Listening is different from haaring and is actually quite difficult. Heanng is tha

- process of racening information. Listening |5 the mental processing of what you
. have heard. You nead to pay attention not only 1o what is said but also to what is
 left unsaid, and to the body language that accompanies what is said,

The average rata of speach is batwean 125 to 175 words par minute, and the
~ average rate at which information is processed is between 400 to 800 words per
© minute, The listaner should therefare be able o assimilate thoughts, organiss
. them and respond to the speaker and have time spare to deal with other
. unrelatad mental processas,

1633  Feedback

the lawyer to summarise what he has been told by the client and clarify it
with the client, Thea leanyar might say, 5o [et's sea if I'va got this right. You told
- me that . . .\, or '0K, we've identified about five or 50 Issues which we need to
. ook at a bitmore'. This process allows the lawyer to invastigata further the
. matters being summarnsed and imsite the client to expand upon or clarify certain
IS5Les,

Secondly, feedback may be used to encourags the client 0 communicate with the
~ lewryer, for example when the client seems to lack confidence about the relevance
- of anissue {'Fm not sure if this is relevant, but , . '), Giving positive feedback at
- this stage ("Please tell me what's on your mind. I'm hare 10 listen and help a5
- much as | can.} enables the lawyer to obtain fuller information from the client

than might athenwise ba possibla,

~ Itis also impartant 1o give continuous feedback to the client in the form of short
phrases, which tell the client that vou are listening carefully. You should encourage

- the client to speak by using phrases and words like ' sae’, that's interesting', ‘go

- on’,'right’, yes’, 8tc. Even maaningless ancouraging noisas {'mmm’, ‘'uh-huh', etc.)

- can be helpful in this context, They signal to the client that you are still actively
listening to what they ane saying.

16.3.4  Body language

' wou, Pay attantion to your bady language in this regard. The acranym 5-0-L-E-R
- sums up the skills neecled:
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5 - Face the chent Squarely, adopting a posture that indicates invahement

O - Adopt an Qpen posture, one that suggests that you are recaptive to the
clignt.

L - Lean slightly forward; not agaressivaly, but enough to show that you arg
interested in the client.

E - Maintain Eye contact, but do not stare. Use vour eves to show interast, but
vary wour eye contact in responsa o the flow of the guestioning.

R - Stay Relaxed. Do not fidget, try to be natural in your expressions.

Identifying the client’'s aims 16.3.5

What does the client really want? The answer may be simple - the client may have
told you at the outset, Sometimes, however, it is necessary 1o dig a little deeper.
What are the client's underlying concerns? What would s/he regard as a
satisfactory result? is the client in dispute with anather business with which the
client has an ongaing relationship? 15 the health of the long-term relationship of
mare valee than short-term compensation of a spacific breach?

It may alza become clear in the course of your discussions with the client that the
client has other problems of which s/he may be unawara, or may not have seen
as protlems. You will need to point these matters aut in an appropriate way and
either advize the client upon them or arrange for the client to be referred to one of
your colleagues on the matter,

Percelved irrelevance 16.3.6

A commaon problem in interviews is that the client may become confused or
frustrated becausza s/he cannot see the connection batwean the quastions you
are asking and the issue on which s/he has sought your advice. The client is
unlikely to be a lawyer and will not think like & lawyer, and may thersfore parcaive
your Questions as irmelevant.

This problem highlights the importance of lawyer-client communication. The only
way to tackle it 5 to explain carefully to tha client why the guestion is relevant to
the issue on which your advice has been sought. This 1ssue is discussed in full in

Chapter 17,

LANGUAGE

Jargon 16.4.1

The first point to be made an this issue is that lawyers must try to avoid using legal
jargon when speaking to clients. Jargon has its uses within the kgal community —
it 1z & shared language full of familiar terms and common expressions. But itis
likly to mystify and alienate the client, So try to speak plainky, using everyday
terms. Find alternatives for legal jargon.
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For example, do not say, "We will effect postal service upon the defendant
company’. Say instaad:

We will send the doclirments to Acme Lid by post.
We must now consider what language can be used at different stages of the
iNtErviewing process.

16.4.2 Opening

During the opening phasa of a client interview, you will of course introduce
yoursalf if you have not met that particular client before, You might say, for
axamphs:

Good marnirg Ms Smith. I'm Richard Jones, and this is my colleggue
Lucy Browm.

You will then want to break the ice - that is, engage in a little small talk before
petting down to business, You might say for instance;

! hope you had no trouble finding our office
OR
Fantastic weather wea've been having, dor't you Hink?

You might also offer them refreshments:
Would you like a cup of tog or coffear Or maybe a cold drink 7

And you’ll want to get them from reception into the part of the office where the
meating is going to take place:

IF you'd like to follow me, we'll go through to one of the meaking rooms.

After you'va got into the mesting room and offered the client a chair, you'll want
to open the discussion. You could say simphy:

Right. How can ! kelp you?
O, if you already know what issue the client wants to discuss, vou might say:

I understand that yow would like some aavice on your employmant situation,
Perhaps we cotld start by going over some of the background details.

At this stage, you might also indicate to the client how you suggest the meeting
might be structurad, and seek their agreemeant on this. You might say, for example:

OF, perfaps we should start by going over the details of this matter. After that we
can discuss whal might be done and then we can think about the way forward.
Wowld that be OK with you?

And you might warn the client that you'll b2 making notes:

Do you mind if | make a few notes as we're talking?
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it's important to advise the client as to what kind of fees they’|l be letting
themsehves in for &t an early stage. You might say:

{ should mehtion at this point how this finm's charging syStm warks. We charge
iy the hour and my Rourly rate 15 150 euros.

OR

{ shoutd start by giving vou an idea of what sort of fees are likely to be inolvad in
Hhis case. A realistic estimate for carnying out this kind of work would be 1500
AUrgs,

Listening and questioning 16.4.3

Once the intkerview propar is undensay, you will need to listen carefully to what
the client has to say and ask approprigte quastions in order to obtain the
infarmation you need in order to provide adwice to them, To obtain information
fram the client, you could say, for example:

Perhaps you cowld tell me a bit abowt what happened during your meeting with
the managing director.

OR

Maybe you could ghve me some background information about that.

When you nead to obtain more information about a particular isswe, you might
B4y

Tell mea mare about that,
OR
What happened next?

It 1z also a good idea to check pericdically throughout the clent's account of the
case that you have a full understanding of what they are telling you, This invohlves
summarising and chacking for understanding. You might say, for instance:

QK, et me sea if v got this nght, You fold me that the managing director actually
sand, quate unquote, T make darn sure You never Work i this business again’.
it's important to be clear about this - is that actually what he said?

OR

oK we've identified about three or four Issues which we nead to focus on, These
arg the fees pavable to the key senvice providers, the guestion of confidentiality in
respect of know-how, and the exclusivity or otherwise of the agency agreements.
is that ow yvou seg it?

Equally, you may sometimes need to clarify your own remarks 1o the client. For
instance, you might say:

Perhaps | shouwld make that clegrer. The term Wwaiver’ basically means & varigtion
af the orjginal agreamant 50 that duties set out in it may no longer nead o he
carried out in the sarme way or at all.
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R
Perhaps we should just go over that issue again . . .

At timas, you might want the client to stick o the point instead of wandering off
onto different issues There ane vanous linguistic strateégies you can use in this
regard. For instance, you might say:

That's an interesting point. However, I'm nat suire JE's strictly relavant o the fssues
we need 1o discuss at this moment. Cowld we focus on the isswe of confidentiality
just for the moment and come back [o this other issue in 8 minuie?

Convarsely, you might need to get the client to move from ong point to the nest.
You might say:

O, [ think we've dealt with that issie satisfactonly. Let’s move on now to the
gqueshion of axclusivity.

OR

Let's leave this point for & morment and move on to the question of exciusivity.

16.4.4 Advising

After you have all the necassary information you nead from the client, you will
want to proceed to advising them an the case. it may be best to start by
identifying the client's aims. You might say, for instance:

What would De an ideal outcome far you?
OR
Perhaps you couwld let me know what your priorities are in this matter.

Y¥ou might also want 1o give some structure to the way in which you advize the
client. For example;

OK, we've heen over the key lssupes in this matter, | think if would ba helpful now
to look at what your legal and nan-iegal opbions might be I give yvou a quick
rundown of the applicable law and how it relates to your case. Then we can
discuss what we should do to maove things forward,

Then yau might provide the client with a quick rundown of the applicable law;

The legal position is as follows .
OR
This question is governad by the provisions of the 5ales of Goods Act,

Aand after you've done that, it will probably be time to ocutline the client's options.
You could signpost this by saying, for instance:

¥ou have tia or three options here. The first is o go to court. The sacond (5 o
seek & negotiated agreement through mediation, and the third is to do nothing for
the maymant, Now there gre pros and cons for each of these, and we shouid
maybe run through these before you make any kind of decision on the matter.
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OR

The best thing to do, from a lagal point of wew, wowld be to ferminate the
cortract immediately and sue for damages. However, we showid also consider
the non-legal factors, such as the difficulties in engaging an alternative supmlier,

It may be necessary 13 point out certain legal issues that the client has
overiooked, parhaps with a view 1o referring the client to one of your colleagues
for advice, For example, you might say:

incidentally, you show'd also consider the fax consequences of taking that kind of
stap. | am not & specialist in this area, but my colleague Stephania Willis (s & very
experienced tax specialist and wowd be happy to advise you. Wwould you ike me
Io arrange an appointment for you o come in and go through the tax implications
with her?

Concluding 16.4.5

When concluding the first intervisw with a new client, you will of course want 1o
abtain confirmation as to whather you will be retained to handle the case, You
might say:

{ would be more than happy o kandle this case for you. Perhaps you could let me
know ow you wish to proceed?

Then you will nead 1o agres what follow-up action 15 to be taken. For example, you
could say:

What | will do now (s draft a letter to Granton Lid, asking for payment of the
aulstanding sums by 24 August. This should go out 1o them before the end of the
week, Does that time-frame sound OF 10 you?

OR

Hare's what we meed to do )T start by gatting a igtter out to Granton Lid

seeking payment of the outstanding sums by 24 August, Then, If that doesn't
produce & result, we'll need to think about issuing court proceedings. I'il keep
yaui informed

In some cases, you may need the client 1o provide further information or
documentation befora you can take any action on the case. So, in order to stress
that you cannot mowve until the client has done his or her part, you might say:;

Ag g00n as I have heard from you with the employment records mentioned gariier,
ther (W be in @ pasition to start work on the case,

When you are satisfied that everything has been coverad that needs to be
coverad, you might say:

QK I think that covers everything we naed to discuss ioday, umess there’s
anything efse yvou'd ke to discuss before we wrap things up?
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And finally, you will want to see the client out courteously, S0 you might say:

Thanks for corming i o see us foday. Don't hesitate to phone or send me an emall
i yow have any questions you'd ke to sk or need any infarmation an anything. If

i QUL my caonleag@ue Emma Stapleton wolld De glad 1o heip vy,

m CLIENT INTERVIEW TRANSCRIPT
The foliowing canversation is taken from a transcript of a (fctionall client

intervigw, Graham Frost (s @ lawyer. Joe Wintartan is @ Dusiness awner seeking
adice on an employment ISSUE.

3"@%. Alternatively, wisit the Companion Website fo access on oudio version

e Of this interview olong with associoted exercise questions.

GRAHAM FROST: Hello, Mr Winterton?
JOE WINTERTON: That's right.
GRAHAM FROST: | hope you managed to find us alright?

JOE WINTERTON: Yaah, no problem, Sorry I'm a bit late, by the way, Got caught
up in a kit of raffic by the raibway station.

GRAHAM FROST: Yes, it's terrible round there isn't it? Complete dog's breakfast,
They'wa been digging up the road for [don't know how long — at least & vear |
Buess. Putting in new gas pipes I'm told. But traffic’s a nightmare there at the best
of times,

JOE WINTERTON: Well, I'll know for nest time anyway.
GRAHAM FROST: Aryway, come on through. How can | help you?

JOE WINTERTON {looking at watch): Right, well I'm a bit pushed, so Il cut to the
chasa,

GRAHAM FROST. GO anead.

JOE WINTERTON: Right, I'm the MD of a kocal construction firm, Maynards, as you
prabably know, and I'rm after some advice on employment issues, particulary on
unfair dismissal. Basically, the problem 've encountered recently is that |
discovered one of my managers, Brian McFarlana — a fairly senior guy, who came
to us & year ago from a rval firm - had previously done time. He hadn't at any
point up to then disclosed the fact o us. Mow Il =21 you straight up, I'm strict on
that sort of thing - 1 expect complete frankness from my people, and they know
they' |l get the same from me in return. 5o | took the viaw this was a serious
breach of trust and decided he had o be let go.

GRAHAM FROST: Somy to interrupt, but on what date did this happen?
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JOE WINTERTON {takes out diaryy; Just bear with me a moment . . . Right, here it
5 —axactly four weeaks ago.

GRAHAM FROST {makes nofe) Thank you. Please carry on.

JOE WINTERTON; Yes, 50 the issue we're facing now is that he's threatening to
take us to the employment tribunal for unfair dismissal

GRAHAM FROST. QK. | see the problem. Do yiou happean to know what Mr
McFarlane was sent 1o prison for - what offence - and how k2ng ago was
this?

JOE WINTERTON: Mo, 1 don't, Ane those relevant issues?

GRAHAM FROST. They are, yes. To put the thing in a nutshell, the whole issue
essentally hinges on whether the conviction which led to Mr McFarlane being
sent to prison could be classified as a "spent comnviction® at the time he was
dismissed. if twas a spent conviction then the law says that dismissal s
automaticalky unfair If not, the guestion of whether it was unfair or not depends
an & number of criteria that are really to do with Mr McFarlane’s general conduct
and capacity to da the work, but perhaps we can leave thosa is5ues to one side
for a moment . ..

JOE WINTERTON; Hold vour horses a minute there. What does this "spant
comiction’ thing actually mean?

GRAHAM FROST. Right, sorry. It comes from a bit of legislaton called the
Fehabilitation of Offenders Act. The general idea is that if yvou're comvicted of an
affence - unless it's extremely serious - and you're sent down for kess than 2.5
yaars, then your conviction will eventually be ‘spant’ if you're not convicted again
af another offence during a specified period. This is called the rehabilitation
period. Generally speaking, the more severa a penalty is, the longer the
rehabilitation period.

JOE WINTERTON: 0k, | get tha drift. 50 where do we go from hera?

GRAHAM FROST; well, I'd need to know (1) what offence Mr McFarlane was
comvicted of and (21 how long ago this was, and (3) whether he was convictad of
any othier offences in the rehabilitation pencd, in order to work out wheather the
conmviction was spent at the time he was dismissed,

Viorious colloquin! expressions ore used in the interview obove. Their formal
eguivalents are set out below in the left side of the toble. Insert the colloguwiol
equivalent in the spoce opposite. The answers can be found in the answer key
at the back of the book,

g@"‘ﬁ Alternotively, visit the Companion Website to occess this guestion
et online
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Formal equivalent Colloguial expression

committed to prison (1)

dismiss him (2)

directhy/hanestly (3]

senved a prison sentence (4}

a complete mess (5

in & rushlack times ib)

walty paLise ermporarily (7)

proceed directly to the matter at hand {8)

in brief i9)

understand the general positicn {10

16.6 CHECKLIST

This checklist is designed to help you to prepare for and structure a client

IFtEryiEw.
Preparation
®  Purpose of meeting?
. Structure?
&  agenda?
®  Ongoing work for client? Which lawyer 15 handling it?
- Client company researched?
&  Previous files retrigved?
®  Any special needs of cliant?
Opening
®  Greet client, offer refreshments, preliminary small talk;

®  Obtain client’s account, concerns and goals,

- Explain preliminary matters including fees, retainer, what can and cannot
be done for the client, and the nature and proposed structure of the
IMEErVIEW.

Listening and questioning
®  Listen actively to the client's account and show understanding of it
» Uses appropriate questioning techngques iopen, closed and leading

queastions) whare necessary to;

O prompt,
o clarify;
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O prevent deviation,
O probe.

Pay attention to body language - 5-0-L-E-R;
identify aims of client;

Take notes discreetly (use checklist if appropriate);
Give feedback.

sSummarising

summarise the client's account, concerns and goals;
identify the relevant facts;

Identify deficiencies in the available facts;

Avaid giving pramature legal advice;

seak further information from client.

Give a bref introduction to the advising process;

Give a brief outling of the relevant law;

Apply the law o the client’s problem;

Gutline the available kegal and non-legal options:

Discuss the available options with the client and help him or her reach a
decision if appropriate.

Concluding

Confirm whether lawyer is to be retained;

Describa cloarly the fallow-up action to be taken by lawyer,
Describe clearly the follow-up action to be taken by client;
Give clear time-frames for action and future meatings,
Corfimm the follow-up proceduras with the client;
Conclude interview approprigtely.

Th

E

Establish and maintain rapport with client;

Use appropriate language;

Maintan professional courtesy;

Move smoothly betwesn interview stages,

Deal appropriately with any issues of professional conduct or athics,
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Dealmgmthdlfﬁcultpeu ple
1 7 10-point guide

Mast legal professionals, at some time or another, have to deal with difficult
peopke - or with otherwise perfectly pleasant and rational peaple who for some
unknown reason became highly emotional and completaly irrational in the
presence of a legal adviser.

What strategies does the English language provide for dealing with such
situgtons? This chapter contains a 10-point guide outlining the types of approach
that may assist in taming an enraged client, colleague or partner - and the
language that can be used to support these approaches,

m EMPATHISE
Your chent is upsat, Therefore, you have to indicate that you understand their
concerns. If wou fail to do so, the comversation will not prograss. In particular, you
should show vou are actively listening to what they are sayving. To a great extent,
this can be achieved by body language - lean forward shghtly, face the client,
maintain eye contact, nod occasionally, and use expressions that simply show
vou are listening: mm hmm, yes | see, OK, go on, right, atc.

In addition, it is helpful o summarise and refiect what the client is sayving. This
reinforcas the feeling that you are interested in their concerns. Cerain phrases
can be used in this respect:

» Tell rme more abowt that.

&  And naturally vou felt annoved when they sald Ihey wearen't Eoing to

Py Yo,

L Lat’s s il {'ve got this right, To summarize, you said that vou sent a
remiger lether on 14 Wy ama when you got No response you made a

personal wsit 1o Mr Brown's office on 5 August,

» D wae i i wee just 20 over this again? I'd like bo make sure I've gob i

riaht

m AVOID DEFENSIVENESS
When attackead, the natural reaction s 10 defend oursahss. However, this is

axactly the wrong way o deal with an angry client

Mevar say things like, Well, it's not my fault or | didn't get the message, or
QuriT systems went down. Even if these things are true, raising them will only
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make the situation mare difficult, as the client will think that you are trying to avoid
responsibility for the problem that has ansan.

At the same time, it is obwioushy urwise — if it 15 not precisely claar wherne the fault
lay - to use language that amounts to an admission of liability, such as I'm sorry
we messed things up for you

The best approach is to find a way of apologising without necessanly admitting
fault. For example:

CiT really SOy that ol feel we Jet vou down . .

Once you have established these parameters - that you are sorry that the client is
upset, on the one hand, but that yvou don't admit any liability for the actual
prablem, on the other hand - then you can 20 abead and pacify the client further.
Wote: it may be wise, however, to keep things reasonably vague rather than
making specific promises that you may not be able to keep:

and of coursa we'll do whatever we can o sort matlers out for vou

SEEK MORE INFORMATION

It iz important o be careful here. When someone is angry, 8 tactless guestion can
someatimes sand him or her over the edge. On the other hand, unless you get the
imformation you need, you will not be able o make much progress with the

problem they have.
Cne useful tip here is to try to use tentative or conditional language. Far example;

&  Ferhaps yvou could el me a lithe more about what happened when you

EOt to Mr Browin's ofkice

» it wowld be helpful! if vou cowld prowvide further information about exactly

what happened when he said that to you
Jist coming on to this question of the broken vass | .

i there any way in wihich we might perfaps find 8 compramise here?

ANGER MANAGEMENT

someames you may find yoursehves dealing with someone who is apparently
rational but evidently seathing with anger inside. The anger may betray itself in
ane or all of the following ways:

®  artificially calm voice, which may have a clipped or cver-enunciated
quality ['l...am ... not. .. angry..."T;
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® tense facial expression: clenched teeth, unblinking eyes, immaobile
mauth;

@&  fidgety body language: drumming of fingers an table, hands on hips,
clenching of fist, etc.;

&  ovar-rigid bady language: very upright posture, holding onto edge of
table.

This is a dangerous situation: they are keeping tight contral an their anger, but it
may explade out at any time. You nead to think of strategies to avoid this
happening.

One way forward is to encourage the client to talk about their feelings, For
axamphe:

Loak Bill, | aporeciate you giving me the chance to expiain, but befare | get to that,

can | say it's obvious that you are very unhappy with the sendcea you have had

and I want to say Now sorry | am that vou fesl Inat way.

This approach may well result in some criticism of you by the client, but this will
b= much more manageable than the explasion you will gat if vou simply ignore
the fact that the clent is unhappy. Remember that once the client has completely
lost his or har temper, thena is not much you can do except wait for it to blow
OVer.

Ancther line that can be tried is;

Bill, you re obviously Very upset about this, winch [ understand, and if it makes you
feai better o stand here and shout at me 'm happy to do that, but maybe it would

Make More 5258 o gk Qg this afternoat

This might seem a bit defeatist, but rage is a tinng emotion, difficult o sustain
over akong period, 50 in a couple of hours you are likety to hawve a much calmer
Client.

17.5 DO NOT BE JUDGMENTAL
Sometimes it may be entirely clear to you that the client's problems hawve been
Causad by his or her own actions —or at [east worsened By RIS or Rer own acbons.

Im such situabions, it is best to try to avoid making comments of the Well, it's
your own damn failt vype, or shaking your head sadly and telling the client that
If only you'd done as | advised you to do in the first place none of this
would have happened.

It 15 more than likely that the client will be gcutely aware of any fault an his or her
part, angry with him or herself - but looking for someocne else to take it out on,
This is where you come in . _.
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Stop right there! Do not do thisl Ensure that you use clear and straightforward
language at all timeas. f you have to use jargon, axplain why vou have to usea it
and what it means. 50 - our example above can be 'translated” as follows:

The problem we've got herg, 8, is that the court will almost cartainly take the
View vourve lef them get away with this for so long that in effect the position has
changed, meaning 1t's legally no longer possibie to wse it 35 2 reason o srminate

e
the cortract,

m SET A REALISTIC TIMETABLE FOR ACTION
The client will want o know that his or her problem is going o be dealt with. &
good way of handling this issue s 10 set out in detail the steps that nead to be
taken, and when each step will oocur.
OK, there are three oF four things we need o ag here. The first of those 15 to
gather the relevant evidence. That will take about 3 week, and the main
Informatian we need to get hold of is an estirnate of the cost of replacement of
the MinE vase . .,

m DEAL WITH PERCEIVED IRRELEVANCE
One common cause of client frustration 15 that s/he cannot see the ink between
the questions you are asking and the problam s/he consulted you about in the

first place. They become confused, start to feel that you have not understood the
problem and, a5 a result, tension grows.

The best way of dealing with this is to identify those aspects of your questioning
that are likely not to appear relevant to the client, and then to prepare the client
tor the fact that thay will not appear relavarit.

OK, 5arah. 'm going to have to ask pol one oF two queskions now about sorme af
the ather persannel in your office, the rales they are filling at presant and the

treatmant they are recaiving from the company’s managament. This might not

SEEM Stch)y relevant o your case, aut it is n fact very important. The redson I say
that is that in order to establish whether dizcrimination has occurred in yvour case,

the tnbuna! will need (o compare Your sitiation 1o same extent With that of your
colleggLes,

m AVOID ECHOING THE CLIENT

As noted abowve, an important aspect of empathy 15 w reflect on what the client
has said, Howewver, it is all too easy to fall into the habit of simply echoing or
repeating what the client has just said, without really reflecting on it.
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Yoo felt amncyed when that hapoened, Gid vou? U huh, 0K Right. veah,

Try to avoid this — it is anngying, sounds mechanical, and gives the impression you
are pust going through the motions and not really thinking about the ssuas that le
behind the words used by the client. Atworst it can even sound sarcastic, but itis
all too easy to fall into if wou are not really concantrating.
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1 3 Court advocacy

This chapter looks at the typical stages of a court hearing and the linguistic
requirements of those stages.

A civil trial in the English courts follows this basic structure:

1 The claimant’s lawyer will make an opaning speech to the court. This speech
should:

(&) state the nature of the case before the court;
{b) state the izzues that will need to be decided,;
{c} summarisa the facts that you will seek to establish during the trial,

2 The claimant’s lawyer will than call the claimant’s first witness and will conduct
an examination-in-chief,

3 The defendant’s lawyear will then have the opportunity to cross-examine this
witness,

4 The claimant’s lawyer may then conduct a re-examination of the witness if
appropriate.

5 The claimant's lawyer will then call any further witnesses and the process will be
repeatad.

& Once all the claimant’'s witnessas has been heard, the defendant’s witnesses
will be called one by one to gve evidence in the same way as indicated in steps
{2-4) abowve.

T The claimant’s lawyer will give a closing speech to the court. This speech should
summarnsa the argument that underpinsg the whole case, which you hopea will
parsuade the judge to decide the case in your favour, The suggastad structure
for this speech is as follows:

{a) Introduction;
{b)  Issues:
{c} Marrative;
{d) The argument;
{2} Confirmation and refutation;
{fl Result
198



Court advocacy 199

& The defendant's lawyer will give a closing speech to the court. This will follow a
similar structure to that presented by the claimant’s lawyer, but will present an
altermative theory of the case desizgned to persuade the judge not to decide in
favour of the claimant

9 The judge will pass judgment and maks an order

The burden of procf in a civil case is for the claimant to prove his or her case on
the balance of probability, This may be contrasted with the criminal law burden of
proof, which is for the prosacution to prove the case bayond reasonable doubt.

General points 18.2.1

The aim of the examination-in-chief is to gat the witness to tell the court his ar her
wvarsion of events. In practice, the witmess statement exchanged prior to the trial
will often stand as the withess's evidence-in-chief The lawyer will then simply
seek explanatory comments from the witness where necessary’.

Where a witnass does give evidence-in-chief in full betore the court, the lawyer
should take the witness through all the evidence that s/he wishes to obtain from
that witness, Vital facts shoukd not be omitted.

Leading questions are not allowad during the examination-in-chigf. These are
questions that contain their own answers, Often, but not always, they ang
questions to which the only answer is ‘yes" or 'no'. For example, the quastion, "Did
vou last see him at 10.00 am?’ is a keading question. it should be rephrazed as,
‘When did you last see him?*

Guidelines for the advocate 18.2.2

At the beginning of the examinabon-in-chief, you should ask the witness to
introduce himself or hersalf to the court by providing details of his/her name,
addrass, and, if relevant to the case, employment details. Then you shoukd refer
the witness to the dispute baing tried and to the point at wihich his or her
avidence begins, You should then take the witness through the evidence in a
logical way. It is usually bast 1o approach the evidence in a chronological order.,
Then stop. Do not repeat yourself,

Generally, questions beginning with what, where, who, when, why zre opan
questions and are the best way of abtaining information on examination-in-chief

If wou think the cross-examination 1s kel to reveal unhelpful information,
consider whather it might be better to introduca it in avidence during your
examination-in-chief.
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You should be polite to the witness and allow him or her t0 finish answers to your
quastions [resist the tamptation to try to cut your witness off f it looks like s/ha is
nat ging quite the answer you wanted!).

You should cross-examing on facts not assertions. For example, saying "vou are
dishonest” provides the witness with the opportunity for denial. Saying, "You have
six convictions for offences of dishonesty, don't you?” gives scope for a yes or no
answer onlky.

18.6 MODES OF ADDRESS IN COURT

The table below sets out the names of some of the personnel who appsar in court
and how these persons are traditionally addressad, Mote that the soope of this
table is limited to the English courts. The terms "vour Honour' or ‘Judge’ are
however widely used in the Us when addressing judges

High Court Iudge By Lorchy Ladhy, Your LordshipYour
Ladyship

Iudge fexcapt High Court) Yaur Hamaur

Magistrates awhen addressing several  Your Waorships

collectivehy)

Magistrate (when addressing a single  Yoaur Worship Of Sir/Madam

magistrate)

Cistrict Judge, Master SirfMadam

Chair of Tribunal SiriMacam

Barnstes by leamied friend (when addressed by anather
barristar or soliciter - whan addressed by a
jucge the title MeAsMiss/Mrs is likaly to be
used, folkwed by the barmster's surnams) OR
Counssl for the [ProsecutionC aimants
Defendant]

Salicitar My friend twhen addresssd by ancther
solicitor or barrister - whan addressed by a
judga the title Mr/MsMiss NS 15 likely ta be
usad, folkowed by the solicitors surmarme)

Claimant or Defendant in persan If addressed directhy, the Claimant or

Dafendant is referred o either as Claimant ar
Deferdant OR by his ar her title and sumanms
e2, Mr Smith, Ms lones)
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SUGGESTED LANGUAGE
It is difficult to generalise about the language usad in oourt cases, partly because
the facts of every casa will differ, and partly because differant advacates waill

have different styles of guestioning and different theories about the case before
them.

The language used will alas be influenced o some extent by the character and
attituda of the prasiding judge. In addition, a very different approach is required in
criminal cases fwheare the prosecution must prove 115 case avond reasonable
doubt) than in civil cases fahere the claimant must prove its case on the balance
of probabilitias). Every casa is different. However, some language suggastions and
examples are given in respact of different phases of a civil case below,

Opening
Iintroductions by claimant’s advocate
Your Honour, | appear for the claimant in this matter, Mr Gerald Simmonsz, and my
lzarned friend Miss Arkwright appears for the defendant, Grainger Ltd
stating nature of case

This case concams a claim by Mr simmons against the defendant company in
respect of an item of equipmeant known as {Product X) purchased by him from the
dafendant which he says contains 8 manufacturing defect which renders the
equipment usekass for the purpose for which he wished to use it

Stating the issues between the parties

YOUF Honour, this case falls within the ambat of the Sale and Supply of Goods Act
1990, 1t is not in disputa that the equipment contained a defect, Howavar, my
client argues that the full extent of this defect was not brought to his attention
prcr o completon of the purchase. The defendant argues that it was. The key
issue 1o be determined by the court is therefore a factual gne = whether, for the
purposes of secton 1 of the Act, the defect was effectively brought to the
claimant’s attention,

Examination-in-chief
Calling witness

I'd like to call my first witness, kr John Edmonds,

Putting the witness at ease
Mr Edmonds, what is your full name?

Where do you Inve?

18.7.1

18.7.2
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what do you do for a living?

Connecting witness with relevant party
Howe long have you knoawn M SImmons?

In what capacity do vou know Mr simmons?

Focusing attention on the matter in dispute
What were you doing on the maming of 2 May?

What happenad after Mr Simmons began discussing the equipment with
Grainger's sakes representativa?

What did vou hear them say about the equipment?

Asking the witness for a particular fact
what was the name of the piece of equipment?
What was the name of the paople you were with?
what time was it when that happenad?

What dsdl he say naxt?

Finishing examination-in-chief

Thank v, Mr Edmands. | hawve no further quastions, but plaase stay wihare yvou
arg as lexpact the defendant’s counsel will have some guasthans for WL

Cross-cxamination

The purpnse af the cross-examination /5 largely to cast doul! on the examination-
in-chigf, The purpose of the quastions balow IS 10 SecLire admissians that will
ailow defelidant’s counsel i ahgue that the witness aid not really understand he
nature of the discussion about the aguinment mantioned above, Nota that the
gefendant’s counsel stops short of a5kiNg one QUESHON Fo many — the Juestion
left unasked 15 You Gian't really understand wiat was benrg? sand, dio ou?”

M Simmons, you mentionad earlier that you work as an accountant, 15 that right?
Yol were accompanying Mr Simmaons puraly on & social basks, not for business
PUMNDOSES, WEran 't you'y

Sa t's fair to assume that you don't have speciic technical knowledge of
engineering equipment, isn't it?

You also told the court that the discussions Mr Simmaons had with Graingar's
representative appeared to be of a highly technical nature?
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COURT HEARING TRANSCRIPT N s

The comversation efow is from a (Rctional) court hearing in relation toa
property repossession case. Jn this particllar case. the parties have reached
agreement on how the case should be settted prior td Boing into court, Therefore,
they are able to ask the judge to make an order in the terms of what they have

agreed,

g@“g Alternatively, visit the Componion Websife to occess on oudio version
amee of this intenview along wilh associoled exercise guestions.

CLAIMANT'S LAWYER; Your Honour, this is the case of Trandex Apartments Lid v
Artlirg Creations Lid, which concerns the repossession of commercial property at
334 Benchley Drive. | appear for Trandex Apartments Lid, the landlord, and the
Claimant in this matter, My frignd, Mr Gardner appeaars for Arturo Creations, the
tenant and defendant. There is also present in court Mr Clive Arthurs, whao is the
managing director of Arturo Creanions. Your Honour will note from the court file,
the claimant has instituted passession proceedings against the defendant, on the
grounds of non-payment of rent, which has led to substantial arrears building up
aover the [ast 14 months. The arrears currently stand at a litte over £20,000. Your
Honour should have befora him & copy of the original tenancy agreameant a5 wall
as the statement of claim.,

JUDGE: Yas, I've seen them. well, what is the current state of play? Are we to

have a contested hearing today or is there any prospact of sattling the case? Mr
Gardner, does your client intend to defend these proceedings?

DEFENDANT'S LAWYER (rising to speak). Mo, ¥our Honour, My cliznt fully
accepts that arrears of rent have built up and doas not dispute tha figures set out
in the statement of claim. The reason why the rent was not paid for a penod of
time was acuta cash flow problems causad by extramaly difficult business
conditions — involving falling orders and intense competition — over the past
couple of vears. The business situation has now improved dramatically, largely
due o radical markeat repositioning undertaken by my client, and my clent’s
current financial situation is promising. In the circumstances, I'm glad to say

wea have been able o setde maters on the basis that the defendant agreeas to
clear the arrears of rent over a pericd of one year, A sum of £5,000 will be paid
today, and the balanca will be paid in t2n equal manthly instalments, commencing
5 August — in other words two months to the day from today"s date. This
arrangamant is accaptable to bath parties, and my cliant is prepared to submit o
a suspended order for possession on thosse termes.

JUDGE: Good. That would seem to cléar the arrears within an acceptable time-
pariad, Have you had time to produce a draft order?

DEFENDANT'S LAWYER: ‘ez, Your Honour Here |t s
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JUDGE (Jooking over order): Thank you . .. Yes, | see ., . Yes, this appears to be in
order. | sea that the defendant is to pay the claimant’s costs,

CLAIMANT'S LAWYER: Yes_ Your Honour,

JUDGE: You are aware of course, Ms Thomas, that pursuant to the court rules you
should have produced a schedule of vour costs for the court?

CLAIMANT'S LAWYER: ¥as, Your Honour. In fact, the schadule is clipped to the
back of the draft order.

JUDGE: ah, yes, now | have it. Fine, Good, | take it that wou have received a copy
of this scheduls, Mr Gardner?

DEFENDANT'S LAWYER: Yex, Your Honour. Wi have no objection to the costs
itemised in it.

JUDGE: Goad. Right, well, I'm prepared to make an order in these terms. I'll sign
the draft and the wusher o doubt will be able to run it down o the court office to
getit typed up and have sealed copies made.

Consider the guestions below. In each cose, decide which of the four
statements {a) ta [d] given in respect of each question corresponds most closely
to the meaning of the text. The answers can be found in the answer key ot the
bock of the book,

f@ﬁ Alternatively, wisit the Companion Website to oocess this guestion
= pnline.

(1) Trandex Apartments Ltd is bringing court proceedings against Arturo
Creations Ltd:

a. because Arture Creations Lid has allowed significant arrears of rent
tox build wp;

b, because of non-payment of rent;

. because the arrears of rent have now reached C20,000;

d.  because arrears have built up over a period of 14 months.

(2] The judge wants to know:

a. whether Arturo Creations Ltd intends to defend the proceedings;

b.  whether Arturo Creations Ltd accepts the figures set out in the
statement of claim;

c.  whether there is in the court file a copy of the tenancy agreement;

d. whether the case has been settled.

[3) The reason the rent was not paid was:

a.  costs involved in market repositioning;
b, lack of orders for the defendant’s products:



C.
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intense competition;
cash=flow problems caused by difficult business conditions.

(4) A suspended order will be made, according to which:

d.

b

L

d,

The arrears will be paid off in monthly instalments over the course of
One Year.

The arrears will be paid off in 10 instalments over a period of two
maonths.

The arrears will be cleared within one year.

A sum of 5,000 will be paid immediately and the rest on 5 August,

(5] The judge's point about the claimant’s costs is that:

d.

b

=N e

The defendant’s lawyer should agree with the amount claimed as
cosls.

The court should have received a schedule of costs.

The schedule of costs should be attached to the draft order.

The defendant should have received a schedule of costs.



1 9 Negotiation

19.1 NEGOTIATION STYLES AND STRATEGIES
Megotiation style refers to the personal behaviour the negatiator usas o carry out

the stratesy that s/he has chosan. Three main styles of negotiation have baen
identified, and these are usually referred to as cooperative, adversarial and

prablem-sokving,

Megotiation strategy refers to the spacific goals to be achieved and the pattern of
conduct that shoukd improve the chances of achieving those goals,

Resaarch has found that all effective negotiators have a number of faatures in
comman - they prepare on the facts, prepara on the law, take satisfacton in using
their legal skills, are effective trial advocates and are self-controllad.

The main featuras of the thrae main styles of negotiation are summarnisad in the
table balow,

Participants are friends Participants are coponents  Participants are problam-
salvars

The aim i5s agreement The aim i5 victory The aim is a wise outcome
reached efficienthy and
amicably

Make concession to Damand concassions asa  Separate tha people from

cultivate the relationship condition of the the problem

Be soft an the pacple and
the prabkem

Trust others

Change your position easily

Make offers

Reveal yaur bottaom line

Accapt one-slded losses to
reach agreement

relationship

Be hard on tha people and
the prabilem

Distrust others

Shck tooyour position

Make thraats

bdiskead as o wour bottom
line

Camand ocre-sidad gains
as the price of agreement

Be soft on the peaple,
hard an the problem

Froceed independent of
trust

Focus an interasts, not
positions

Explore interests

Awoic] having a bottam
line

Irwvent apticns for mutual
Edir
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search for the single answer.  Search for the single Develop multiple aptichs

the one Hhey will accapt answer. the cne pou will to choosa from; decide
accent later

Insist on agreement Insish o your positon Insist on objective critena

Try to avoid a camtest of will  Try to win a contest of will Ty to reach a result based

on standards independent
of will
Yiekd 10 pressure Apphy prassurg Reazon and ba apen to
reason, vield to princple,
noit pressure
Adversarial/cooperative 19.1.1

Adversarial and cooperative styles of negotiation can be regarded as differant
farms of positional bargaining. In effect, both styles draw on the principle that the
negotiatars are opponents. The difference betweean them is the degreea o which
the cooperativie negotiator 1s prepared to work with the other side in resohling the
differences between them.

By contrast, the stereotypical adverzarial negotiator is a tough and aggressive
advocate whose aim is victory by defeating the opponent, in much the same
manner as s'he might do in court.

Problem-solving 19.1.2

The problem-solving style can be characterised as a form of principled
bargaining.

Problem-solving negotiatars “separata the people from the problem” and ssek to
negotiate in a non-confrontational and nen-judzemental way, by applying
standards of fairness and reasonablaness.

Fisher and Murray summarise the essentials of this approach in their book,
‘Getling o YES'":

in mast instances to ask g negotialor, Who's winning” is a5 inappropriate 8s to ask
wha's winning & marriage, If you ask that guestion abowt your marmaga, you have
gliready lost the most impartant negonation — the one about what kind of garme o
play, about the way you deal with each other and your shared and differing
interests

Negotiation strategies compared 19.1.3

The different negotiation strategies are comparad in the table bekow,
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Encourages breakcown by creating many
oppartunities for Impasse.

Increases difficulty in predicting
responzes of opponent because reliance
i5 an manipulation and confrantation,

Contributes @ overestimation of return
passible through all alternatives {court,
arbitration) because it does not foous on
a relatively objective analysis of
substantive merts as standard for
resalutian,

Megotiation

Focuses on being sensitive ta other's
perceived interssts; INcreases vulnerabality
te descaption and manipulsticn by &
competite copanent. Increasas possibllity
that sattlermant may be more favauraths o
ather side than may be fair

Increases difficulty in establishing definite
aspiration leviel and bottom lines bacause
of reliance on qualitative goals.

Requires substantial skill and knowledge
of process to do well.

Requires strong confidence in own
BssEssment powers regarding interests
needs of other side and other's payoff
schedule,

DIFFERENCES IN NEGOTIATION LANGUAGE BETWEEN

USA AND UK

In Chapter 7 we saw that thera are certain differences between American and
British English. Thesa ara relativehy minor in comparison to the differences that
exist in the mentality and cultural values of the two countries.

The table below briefly summarises how these differences affect the way
American and Briish people wse English in negatiations. Mot that the USA and
the UK are selected here, purely on the basis that they are the most prominent
English-speaking countries. Differences also axist in the way in which other
English-speaking countries, such as Australia, New Zealand, Canada and South

Alrica, use the language in negotiaticns.

Formal ard reserved on first meeting
tinformal kater on}

Prefer to use indirect language ('1'm not
Uil with wou on that}

Tend to use understatement [‘that might
e & bit difficult’)

Lise irany

Informal and friendly from the start but
initial friendiness may be forced)

Prefar to use direct language {You're
talking ballshit'y

Tend to exagperate {"this is the best deal
wou'll ever get’)

May misunderstand irony
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Rarely disagree apanby But will gquakfy
agraemant or usa rancommittal terms o
indicate lack of enthusiasm about a
proposal

U= humaour 33 a tactic in itsalf {to braak
tension, speed up discussion, criticize
SOMBCE OF iftroduce a new ides)

nzular but have some cultural awareness

Lise vagueness as a tactic {to confusa ar
delay)

Cislike making decision during first
maating

Generally interested in lkang-tarm
relationships rather than making a quick
buck

Paticet

Many not reveal bottom line may be
plotting against youl

(0 not wsually respond well 1o hard sall
tachcs

often wse woolly, old-fashioned phrasing
imay be trying 1o trick you into
underestimating thalr abilities)

aApparent formality may conceal more
individualistic tendencies

Appaar to 'muddie through' without Cear
aims (but known for lateral thinking}

May rescrt 1o sarcasm when angry
{'That's a fantastic ides! You must be a
Fenius!’y

Will disagree cpenly if necessary

=@ husmoiur to break the o

Insular, may be culturally nave

Dislike tactics to delay negotiations but
LSE Vagueness to confuse

Will press for decision on main paints
during first meating (and work out details
later)

Interested in getting the deal

Impaticnt {Lime is maney')

Likely to place cards on the table and
work towands & deal by exchange of offer
and courtar-offer

Require and expect hard sell

Enthusiastic use of katest business jargon

Apparent informality and friendliness may
conceal deeply consenvative beliefs

Have a plan and pursus it aggressivahy,
persistently and consistenthy

May resart to threats when angry,
particularty & threat toend the negotiations
there and then if progress is not being
made ('l can see these talks are going
ncwtware’)

Aamencan business and kgal peopke have the reputation of baing the world's
toughest, most ageressive negotiators. However, they are relatively consistent and
raraly renage once a deal has been struck. They are also often naive about the
culture of otber countries. This means you have one important advantage over
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them: you know a ot more about them than they know about you, This can be
exploltad by, at times, negotiating on the American wavelangth and at other times
shifting to the cultural norms of your own countnies.

British negotiators often like to present themsalves as diplomatic amateurs. They
often appear to ‘'muddle through' negotiations without any clear idea of what
they wish to achieve. However, do not underestimate the British love of plotting
{evidanced by tha fact that one of Britain’s national haroes, Guy Fawkes, was a
man wiho tried to blow up Parliament). Be aware that the woolly extencr may in
fact concesl a considerable capacity for ruthlessness when neaded. However, like
Amearcan negotiators they raraly renage once a deal has been struck. Americans
aften view the apparent disorganisation of some British negotiators as & wealk
paoint and they may instunctively increase the sggrassivenass of their approach
when confronted with this style in order to ‘break’ their counterpart.

THE QUALITIES OF A GOOD NEGOTIATOR

MNegotiation is the process of bargaining to reach a deal - but what does it
actually invohe? Does it mean being as tough as possible in order to get
everything you want at that particular mament, or does it mean reaching a
compromise that will preserse and aven enhance a working relationship that
will continue in the future?

The answer clearly depends on the kind of relationship you have, or want to have,
with your oppanent in the future. A good working relationship, like a good
marriage, will probably invehe neither of the parties getting everything they want,
and bath parties having to make concessions to the ather

50, what are the qualites that make a good negotiatar? As a negotiator, wou'll find
yourself in different settings, and dealing with different issues. However, there are
three key skills that all negotiators need to develop:

1 an awareness of the need to live together after the talking has endad and life
goes back to normal;

2 an anticipation of how people will be feeling and are likehy to react;

3 the ability ta conduct an ongoing risk ssazsment’ as the nepotiations
Rrograss,

In addition, it is often said that a good nagotiator is one who!

&  listens to what the other party is saving and observes their bady
lanzuage carefully;

® I5able to assess changes in power between the partes;
®  has the ability o persuade;
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® i assertive whera necessary (note that being assertive is not the same
as being apRrassive);

has total commitrment to the client's case;
i5 patient and ramains ool under prassure;

maintains salf-control;

know's the value to the client of 2ach (tem to be negotiated — and, if
possible, to the other side;

is flexible, able to think laterally, and has imagination;

aviaids cormering the apponent unnecessanly, and avoids impasse;
knows when o conclude —and when to push on;

15 realistic, rational and reasonable;

is capabla of self-gvaluation;

i5 able w3 put himsalf or hersalf in the other side’s shoas - but doesn't
slay thare too long.

19.4

llllllllllllllllllllllll

* Preparation for negotiation is of erucial importance. The process of camying out
- such preparation can be divided into five key steps, as follows:

19.41  Step 1: Research facts and law

_ Without a sound grasp of the facts and the applicable law, effective negobiation is
 impossible. Bafore the negotiabion you should do the following:

#  Review the case file,

&  Consider the history and developmeant of the case and identify the
relevant facts.

® dentify the legal issues for each set of facts

®  Review agreements similar to those that will be the subject of the
nagotiation,

®  Raview the pasition of your opponants. How do they view the facts,
what interpretations of the law favour thair standpoint, what strengths
and weaknesses are there in their case? You then need to prepare a

balance sheat matching the strengths and weaknassas in each sida’s
Case.
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19.4.5

Step 5: Plan the agenda

An agenda shoukd identify and illustrate the issues in dispute, It should distinguish
thrae diffarent dimensions of the negotiation:

12.51

®  Content: the range of topics to be settled;

» Procedures; the manner in which the negotiation will take place, the

control of the meeatings, the matters to be discussed, the preliminarias,
the timing of the differant phases of tha meeting;

» Parsonal interacton: the mannear inwhich the individuals imeabsed in
negotiating interact with each other,

THE NEGOTIATION PROCESS

Negotiation stages

Most negotiators have three basic positions in mind when carrying out
negotiations. Thesa are:

» The ideal position —what they would like o achieve in an ideal world.
- The realistic pasition = what they realistically expect to be possible.

@  The fallback pasition, This is sometimes called the BATNA - the best
alternative 1o a negobated agreement. In other words, what is the [owest
offer the negotiator will accept and what other options does s/he have if
the negotiation doas not work gut?

How does the process of negatiation work in practica? It is possible to break it
dawwn into five typical stages.

1

Freparation. This s crucial. The more wou know about the subject-matter being
negotiated, the other party's interest, as well as your own, the quicker you will
be able to adapt to new negotiating positions. In this way, you will be able to
remain in contral of the process throughout. We will [2ok at this area in greater
datail in a momant,

Dpening moves, Your opaning moves will largaly imsolve invastigating the issues
and exploring the positions of both parties. You will need to axpress your news

as well as actively listen to the views of others. It is also worth drawing attention
to any flaws in the other party’s position at this stage.

Offers. This is the stage wheare the most active negobiation oCours. As you
receive and make offers, you may find yourself having to re-evaluate your
pasiton o repackage your ideas. You need to read the signals the ather party is
giving off quickly and accuratehy. Do not be afraid 1o be creative.
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I a problem-sohing situation each party will make a brief opening statemeant,
- which should presant their wiew of the overall negotation, identify the party's
" interest, specify how each party can contribute to achieving a solution for mutual
- gain and stress those areas in which agreement has already been reached, The
- parties will then try to identify issues for mutual gain.

- Adversarial negotiator. An adversarial negotiator will consider whaether to start
- with the most difficult issues or the least difficult issues.

- A cooperative negotiator might wish to start with the least difficult issues, since

~ this is likely to lead to success for both parties in the early stages thus creating a
good working relationship, The negatigtor may than be abla to gain concessions
on bigger and more difficult issueas.

: A competitive negotiator may wish to start with big and difficult issues. In this way
. &'he izsues a challenge to the opponent and destrays the expectation that the
. aarly stages of the negotiation may be marked by civility and trust,

19.5.2.2 : Persuading and making offers

Problem-solving negotiator. & problam-soiing nesotiator may wish to
© generatz solutions by making hypothetical suggestions instead of concrete offers,
- S/he may introduce a proposal, on a ‘what if?” basis, and invite the other side o
- devalop it further, Neither side is obliged to make any commitment or oppose the
idea, A more relaxad discussion can then follow, with adjustments to the original
' des grising as a result of the point discussion.

_ The problem-solving negotiator will try to make it as easy as possible for the other
- side to shift thair position and agrea on a compromise, This is achavad by
stressing the benefits that a proposad solution offers the other party.

- Adversarial negotiator. An adversarial negotiator is mare likely to make a

- concrete offer. /he is likely to make it at an early stage — by making the first offar

~ the adversarial negotiator seizes the agenda and clarifies the issues at stake. The
offer should be made as soon as the negotiator has assessed the other side's

* strengths, weaknesses and bargaining positions.

- Al offers should be justified. By artculating a justification, commitment oo that
- pasition is conveyed, The other side are forced 1o confront the justification.

" when making an offer, the adversarial negotiator will start with a high opening

- posioon. Thers is 8 high correlation batwesan the amount of the negotatoe’s

~ ornigingl demand and the: ultimate payoff, But the offer shoukd be reasonalie - if it
is unreascnable the other side may conclude that the parties are 50 far apart that

tls notworth negotiating further.

: The inigal proposals must be made firmly. The offer should be specific 5o a3 o
create commitmant, The sum proposed should be axact - not ‘around about’ or
- 'in the region of
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19.6 NEGOTIATION PLOYS

A plowy is defined in the Oxford English Dictionary as ‘a cunning act performed to

- pain an advantage'. A number of standard ploys are often used in commercial

- negotiations, They are worth knowing about — you may not wish 2 use such
~tecnies yoursalf, but vou will certalny wish to know when your opponent 15 using a
~ ploy against you. Hara ara some of the more common oioys;

- The bogey
© This is 8 buyer's ploy. The buyer assures the seller that s/he loves the product

but has a very limited budget, so that in order for a sale to ocour the saller must
: reduce the prica,

- The idea is to test the cradibility of the seller’s price. Tha seller might raact
- pasitively by revealing information about costing, 50 that you can force the price
_ dawnwards. it may also provoke the saller to ook at your real neads,

- ‘I am only a simple grocer’

© The idaa of this play is o maka your opponant believe they are dealing with an
_inexpenienced negotiator because s/he claims to be ‘only a simphe grocer’. Thay

~ may then ralax oo much and commit indiscretions about thair nbjactives, tactics
-~ and intentions, In fact, although you claim o be 'only a simple grocer’ you are the
" managing director of the world's largast chain of grocery stores.

- 'I'm sorry I've made a mistake’

This is an irritating and rather dishonest ploy used by sellars, You ordar somea
- Boods at $4.55 per tem. The seller then calls you back claiming that s/he has
made a mistake in the arthmetic of the arder you placad. Instead of the
: products costing 34,55 ach, they actually cost $4.95 each. The sellar then
- claims that s/he cannot sall them at £4.55 because his or her boss will not
~ authorisa the sale.

I you believe the seller t be genuing, you agree to the higher price. If you do not,
you cancel the arder, Buyers usually suamit to the ploy,
- Minimum order ploy

This is a ploy used by the seller whereby the seller maximises the value of the
- order by placing restrictions or conditions on the order the buyer has placed.
- Examples include:;

- These ara only soid in packs of 12,
i we FOQresant Wun in the gurchase of tho buitding, we must also ace as dalting
- aFents if you acquire i,
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over and under ploy

This ploy is 8 handy response to a demand made by your opponent, For example,
Your opponent might demand that you reduce your price by 5 per cent if they pay
WOUr invaice within sewen days. ¥ou could respond with an 'ovar and under’: *if you
agree to a 5 per cent premium for late payment’.

Quivering quill

This is a ploy used by buyers in which the buyar damands concassions at the wery
point of closing the deal, At this point, the buyver is about to sign the contract and
suddenly demands, for example, 3 per cent off the purchase price. When the saller
expressas unwillingness to agrae, the buyer threatens not to sign the contract. A
typical result is that the seller is pressurad into gving a 1.5 per cent reduction on
the purchase price.

Shock opening

This is a8 negotiation ploy designed to pressure the opponant, The other negotiator
starts with a price that is much higher than you expected. You are shocked into
gilence, If - hut only if - they back up their opening price with a credible reason for
it, o Rave to review your expectations.

Tough guy/nice guy

This is a ploy that sometimes works on intimidated negotiators it is an actin
which two negotiators alternate between a tough, uncompromising, adversarnal
style, and a softer, more cooperative style.

You prefer to deal with the apparently softer negatiator, but s/he claims to be
unahle to act without the approval of the tougher colleague. She wants to help
wou, but needs you to give CONCESSIONS in return. Youw end up moving a lot closer
to his or her position than you intended, but are comforted by the illusion that this
is a lot less far than you would have had 1o 20 o satisfy the ‘tough 2y’ You have
bean trickad - the act was a set-up to make you concede,

Waking up the dead

This i a risky phoy. It is used where you are dealing with a team of negouators and
are making littha progress. The idea behind the ploy is oy 1o exploit any
differences of opinion in the opposing team. You invite a member of the other
team who has remained sikent throughout t comment:

wWhat do yoo thirk, kr. Linden?
T wou Rave any sUFBeshions o Now We might Qresk this impasse, Ms. Yardleyo”

You are taking a rizk, a5 the other negotiators may resent your interference and
react by hardening thair position. Tha ploy is unlikely to succeed against a
disciplined team.
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What do you know?
This is a ploy used to try to obtain information,

The othar negotiators open the discussion With the quastion “What do you know?’
IFyou 2l them, you might end up revealing monz about the state of your
knowladge than would be wise at that stage of the negotiation. The best response
15 t0 say, Mot muech. Perhaps you could g0 over the 1ssLes for me?”

m SUGGESTED LANGUAGE

19.7.1 opening
Making introductions

GO0d MOrmINg. 1 arm . . . and this is my collEague MeFMISS MSMS . .

Ice-breaking

15 this your first visit &, , .7

| hape that you had no trouble finding our office?

It looks as if the weather 15 gOing 10 Improve/get worse,

Would you like a8 cup of tea/coffee?

[if wou know the other party slighthy] How was your weekend?

OR

How is/how are [mention wifeshusbandsgirlfriend/boyiriend /chikdren/colleague] 7

Setting an agenda

Are we agread that taday's mesting should be used to cover the following . . 7
QR

We woulkd like to use this meeting to . . | [2.8. explore each other's position, 10
axchange information]. 15 that okay with you?

Possibia response;

Yes, we'd like to exchange views, but | think we'd like to move towards an
agreement on some of the Issues.

Remly:

That's fine, | assumed this meating would kast for an hour, Shall we see if we can
agrae on a timetablay

Opening the discussion

Parhaps we could start with the issueof .. .

OR

There are threeseveral’a number of points I'd ke o make . ..
DR

Perhaps vou'd care 2 2ive us yaur thoughts on this matter,
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Are thers any questions you want to ask about that?
R

If | understand you cormectly you'd like to . . .

R

Lat me see f I'm following. What you are saying s _ .

Bringing others into the discussion

[formal] Allgw me o give the floor to .

[informal] Perhaps | could bring in X at this point. X, what's your view on this?
[addressing a member of other side’s negotiating team] What's your view on this,
Mr/MISSMSS Mrs Y

Entering the discussion

Couldimay | come in at this point?
OR
Let me just add that . . .

Agreeing

| thin we arg in agresmesnt on that.

iR

Yoo, we take the same view on that 1SSUe.
iR

We agree,

OR

Apraed.

Agreeing partially

| Would terd 10 agree with you on that.

OH

| basically agraa, However, | have the following resarations

OR

| basically agree. However, have you taken into acoount the fact thaet . ..

Disagreeing tactfully

| agree up to a paint, but . . .
OR
There's some truth 10 what you say, but . ..

Disagresing

[nolitely] That's not a view | shara, I'm afraid
OR
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Interrupting

if | might just interrupt vou for a moment, 1I'd like o

OR

I'm sorry, you've [ost me there, You were saying .. .2
OR

Can | just stop you there a momeant? 1°d like to clanfy . .

Stopping interruptions

[forceful] Just hear me out on this
iR
[olite] If | could just finish what | was saying

Deflecting an unwanted line of questioning

What exacthy are you geting at?
R
Where is this line of thought [eading to exacthy?

MNarrowing differances
summarising

To sum up then, therme seemsttbe . .
QR
The key issUes are

Correcting misunderstandings

Ferhaps | shoukd make that clearer by saving . . .

OR

Let me just repeat, in casa there is any confusion, that . . .

R

[respanding to mistaken imprassion of other party] You seem to hawe
misunderstood what | was saving. What I msant was. . .

Asking for further information

Could you be a litthe mare speciflc/precisa?

QR

You mentioned something about . . . Perhaps you could just tell me a little mona
about. ..

TR

That sounds intaresting, Perhaps you coulkd 2ive us a few mona details,
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seeking clarification

Am | right in thinking that , . .7

OR

Could ywou just go over the . . . again® I'm not quite sunre how itwas supposed o
Work,

Making recommendations, proposals, and suggestions

| recommend/suggest/propose that . . .

OR

Can | suggest something?

OR

[breaking 3 deadlock] 0K, wWe seem 0 have reached an Impasse. Perbaps | Coukl
sugEast something?

Sketching a hypothesis

Let's suppose for a moment that . .

QR

e way of looking at this matter would be
OR

What if .

Projecting false naivety

Correct me if F'mwrong but . ..

QR

This is obvioushy not my field, but

Expressing support

I'my in fawour of |, |,
OR
| ke that idea. Tell me more about it

Expressing opposition

| c&n zee many problems in adopting this.

DR

' mot sure b realistic this proposal 15,

DR

If this matter were i3 be tested in court, the court would never make such an
Groler . ..
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OR

[agreement reached] We seam to be in dErasmeant on all Mgpor points. Can wa
azree that a memorandum of understanding will be preparad by . . . for circulation
Q...

Concluding

In conclusion, | would like to say .. .

CR

I"d like to finish by saying . . .

saying goodbye
Let me get your coat . . .

It's been & pleasure doing business with you. Have a safe journey home.

EEEYD vicn unes For NEGoTIATIONS

19.8.1

There are certain make or break points in any negotiation. In such situations, your
choice of words becomes critically important. Here are just five examples of these,
and some tried and tested linguistic strategies for dealing with them.

Avoiding impasse/sketching hypothesis

sometimes the parties reach deadlock in a negotiation and seem unable to make
prograss. They have in effect exhausted the possibilities of the paramaters within
which they are working. One solution is to discard these parameters and invent
new ones, that is, to think creatively,

Hare ara some lines you can use to introduce a fresh perspective on the issues
under discussion,

Right. | think we are clear on how we Doth see the posibion, Let's look at the
creative possibiities.

CR

Ancther way of looking ar ths question might be to think i terms of a long-term
lease rathar than an outright sale

CR

Let’s suppose far & munute that we were prepared to cansider a long-lenm lease
rather than ar oulright sale, How might that change things?

OR

Wihat if we looked at the possibility of 2 long-term lease 7
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Rejecting an offer but keeping the door open 19.8.2

sometimes you need to reject the offer that has been made, but are keen to
indicata to the other party that you are willing to listen © further offers. In
particular, you might want to indicate that a concession on one issue by the other
party might be rewarded by a concassion on another Issug on your part,

[firm, but indicating willingness to consider revised offers without specifying what
5 expacted] You are going to have o do better than that.

OR

We can’t accept that proposal in its current form, However, we might be prepared
Io gagree on/consider raising our offer to 256 per cent, If you were prepared (o
maove on the quashion of usage rghts.

OR

[Mot committing oneself if certain conditions are met] We might agree to 25 per
cent if you accept that we retain usage rights

OR

Wwe might be inclhined to take 5 different view Iif you were to move a lithe on the
issue of usage rights

Responding to the question ‘is that your best offer? 19.8.3

This guestion is a clear attempt o get a better deal without attempting 1o justify it
if you say yes, you are committed to defending that offer and the other party
might walk away. If yvou say no, you are committing yourself to making an
improved offer.

The following response is ane way of getting yourself out of trouble:

That is the best offer we can make in the light of the facts as we understand them
at the moment. We might be inclined to take & different wew Jf new facts wera to
emerge which affected the position. Perhiaps you could give Us Some mare
infarmation on your situation?

it throws the ball back into the other party’s court.

Playing for time 19.8.4

sometimes you might find you need time to think owvear a proposal made by the
ather party, or the issues ganerally. There are a number of ways of dealing with
this. One is to simply state, for example, "We'll have 3 think a bit more about that
and get back to you." The following responses will also work as well,

I'm afraid 'm nat in a posilion to commeant on that just et

OR

i'm afrald | dar't have authority to accept that without checking with owr
managing director,

OR
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zolutions, to act an their behalf They received a letter bafore action from you
recently, which Mr Colling has passed on 1o me. | understand you'ra instructed by
the London Institute.

STEPHEN BAINS: ves, that's right. Could you hokd a minute pleass while | bring
up the correspondence on the =creen here?

RACHEL GRUNDY: Cartainhy.
STEPHEN BAINS: Right, I've got it in fromt of me now. Sormy 10 keep you waiting.
RACHEL GRUNDY: That's O,

STEPHEN BAINS: OK, | see we wrote to your clignt on 5 March reguesting
transfer of the domain namas at issue t0 our client and indicating that legal
proceedings would be instituted | this was not done. Are they willing to do
that?

RACHEL GRUNDY: They may be prepared to consider doing so, but the position s
somawhat complex, In any ¢asa, appropriate financial compansation would nesd
1o be agreed.

STEPHEN BAINS: OK, |2t me stop you night there, There's clear evidence of
trademark infringameant hera, The London Institute was established in 1945,
and has had trademarks dating back to that time. It's established law thatina
case of this type, invalving cyber-squatting, the registration of domain names
bry other parties —whare they cause serous likelihood of confusion — will
amount to trademark infringement. That's been clear ever since the One in a
Million case,

RACHEL GRUNDY: | appreciata the point you'ra making, Mr Bains, but this is not
a case of deliberate cyber-squathing, a5 your comments tend to imply, and 50 the
One in a Million case i not stricthy relevant. These domain names weres registared
in connection with the incorparation of the London Institute of Holistc Madicing”
in 1926, with which our clients were involved as IT consultants. They weare
reserved for that bady.

STEPHEN BAINS: Ah, | s2a That might of course complicate matters. well, what
i5 the situation wath this Institute? Hawe you made contact with them?

RACHEL GRUNDY: We nave not baen able to do 50 a5 yet. Our clients have no
ongning contact with them. Preliminary enguines with Companies House suggast
they ara stll trading, but they have not as yat respondad o our atempts to
comtact them. What we are asking is for you to hold off taking any further action
for a fortnight. In the meantime, we'll gat in contact with them and try (o establish
thelr position in relation to this issus.

STEPHEN BAINS: OK, I'll hava o take instructions from my client, but it may be
that that can be agreed.
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Consider the questions befow. In eoch cose, decide which of the four
stotements {a) to [d] given in respect of each guestion corresponds most closely
to the meaning of the fext. The answers can be found in the answer key at the
bock of the book,

'f"“"“a’ Alternatively, visit the Companion Website Lo access this question

@

w=s online,

(1)

(2)

(3]

(4)

(5)

Stephen Bains wrote to Global Corporate Solutions in order to:

a. secure transfer of the domain names for his client:
b, advise that the company would be sued;

. discuss transfer of the domain names;

d. indicate that he was instructed by London Institube.

Global Corporate Solutions’ attitude to Mr Bains’ letter was:

a.  that they would be willing to transfer the domain names,

b, that they would not be willing to transfer the domain names;

c. that they felt the position was complicated;

d.  they might be prepared to transfer the domain names on certain terms,

Mr Bains states that trademark infringement has occurred because:

a. the One ina Million case s authority for that notion;

b, the case at hand involves cyber-squatting, and there is a strong
likelihood of confusion between the registered name and the
trademark of the London Institute;

€. because London Institute has had trademark protection for decades;

d. this is a good negotiation tactic,

Rachel Grundy's response to what Mr Bains says is:

a. that this is not a case of cyber-squatting, since the domain names
were registered for the purposes of another organisation with a
similar name to London [nstitute;

b, that this is not a case of cyber-squatting, since her client was merely
acting as a consultant for another organisation;

¢.  that the law resulting from the One in a Million case is not applicable
because the registrations were made in 1996;

d. that Mr Bains is wrong.

The London Institute of Holistic Medicine is;

clearly still a going concern;

clearly not still a going concern;

not at present responding to attempts to contact it;
a successful company.

ans ow
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Chairing a formal meeting

THE ROLE OF THE CHAIR
It is likely that during the course of your working life you will be called upon fairy
regularly to chair meetings. The nature of the role you play as the chalr will vary
zlightly according o the degrea of formality the meeting requires, what matters

are being discussed and who is discussing them. However, in all cases the chair
must:

]

contral and coordinate the meating;

ensure that all mattars under discussion are properhy presented;
allow participants to comment an the mattars baing discussed;
ensure that the meeting 15 not dominated by a single individual;
mave from ong issue 1 the next,

ensura that business is transacted efficienthy;

ensura that the necessary decisions are made;

not allow the meetng 1 exceed the time allotted;

see that all necessary minutas and records are kept.

STRUCTURE AND LANGUAGE m
Most formal meetings commence with the reading of the minutes of the previous
meeting and the presantation of the agenda for the current meeting. The mattérs
sat out an the agenda are then introduced and discussad by the participants.
Towards the end of the mesting, motions are proposed and votes are taken on the
matters proposed as motions. The participants then deal with any other business
often marked as 'AQE" on meeting agendas), which needs to be dealt with at that
pont, and the meaeting is then chosad.

UL IR I B

A typical meeting structuna is as follows:
1 the chair opens the meestng;
the minutes are read;

the agenda is introduced;

B w N

first subject introeduced;

the chair gives the ficor to a participant;

-3

another speaker takes the floor;

7 the chair keeps order;
237
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8 the chair moves the discussion to a naw point;

W

the chair directs the discussion,
10 participants propose new motions;
11 the chair moves 0 a vote;
12 voting ocours;
: 13 consensus reached;
: 14 any other business dealt with;
15 meating closed.

© The language of formal meetngs, particularhy the language used by the chalr, can
be rather stylised. The meeting itself is likely 1o follow a fairky fixed schedule. The

' language suggestions set out in 20.3 below cover the kinds of language employed

© at formal meetings. Where relevant, altermativies are given for formal and less

- formal language. To a great extent, the language used during the meeting will

- depand on what s being discussed. Refer to saction 19.7 for further language

~ suggestions In this respect.

20.3 SUGGESTED LANGUAGE

- Opening
[very formal] Ladies and gentlemen, | declare the meeting open.

- [less formal] Right, shall we get started?
OR
- Let’s get down to business shall we?

- The minutes

* [very formall May | read the minutes?

© OR

~Would someene move that the minutes of the last meating be accepted?
~ [less formal] Has everyone seen the minutes?

" OR

" Canwe take the minutes as read?

~ The agenda

. Has eveniona recened a copy of the agenda?

- OR

' Has everyone pot the aganda in front of them?

' [introducing first item) Tha first item on tha agenda todayis . . .
- [amending agendal | would like to add an item o the agenda.
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The subject

The purpose of today’s meeting is

OR

The first problem we have to consideris . . .
OR

Perhiaps we could first look at . . .

Giving the floor

[very formal) 1'd like to give the floor to Mr Lee

OR

M3 sanchez, do you have any views on thisfwould you ke to say something
about ths?

QR

Mr Steiner, | think you know something about this matter,

less farmal] Have you got anyihing o say, Dieter?

TR

What are your views on this, Mana?

Taking the floor

[very formal] With the chair's permission, I'd like to take up the point about . .
hess formal] Could 1just make a paint about | | .2

QR

Could ) say something here, please?

Finishing a point

Has anyone anything further they wish to add before we move on t© the next
item?

OR

Has anyone anything further to edd?

Directing

[very formal] We seem 1o be losing zight of the main pont. The questionis . . .
OR

This 150t really relevant to our discussion. Whatwe'rg tning to do 15 . .

[fezs formal] Could we stick o the subject, pleasa?

OR

Lat's not gat sidetrackad, The issue under discussion s . ..

Keaping order

We can't all speak at once; Ms Sanchez, would you like to speak first?
OR
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MAr BaDertson, wiollikd you mind a0drassing your emanks o the chair, pleaset
OR
| shall hawve to call you 1o order, Mr Ramirez.

Moving to a new point

[very farmal] Coukd we move on 1o em 4 on the agenda, pleasa?
[less formal] Mow, I'd like toturn to . . .

OR

Canm we 20 On Now 0. ..

Postponing discussion

[very farmal] Well, ladies and gentlemean, with your approval, | propose to defer
thiz matter until we have more information &t our disposal.

OR

If o cne has amy objections, | sugaest that we leave this matter until our next
meating.

OR

Perhaps we could leave this for the time being. We can come back to it on another
oCcasian. . .

[less formial] Lat's come back i this later on

OR

We can talk about this next time we meet

Proposing the motion

[very formal] With the chair's permission, | move that . . .
IR

[ would like o propose the motion that . ..

OR

Would anyone like to second the motion?

[less formal] | suggest/proposs we |, |,

OH

I'm in favour of that

DR

15 anyone else in favour of that?

Moving to a vote

[vary formal] Ferhaps we should take a formal vote?
DR

Can | ask for a show of hands?

DR

Lat's put it to the wote

CR
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Could we take a vote on it?

OR

Can we mowve 1o a vote on this?
[less farmall Should we vote?

Voting
[vary formal]

In the event of a tie, | would like to remind you that | have a casting vote,

Thasa for the moton, please?

Those against?

Any abstentions?

The motion is carmad unanimously.

R

The mation has bean refectad by six vatas to five,
[e== formal]

If thera’s a tie, | have the deciding vote,
Whe's In favour?

Who's against?

Abstentions?

Everyane was in favour.

OR

The mation was rejected.

Seeking consensus

Wwould everyane agree if ., ..
OR

I'd be interested to know if anyone has any cbjections, but shall we try . . .

R
Am | right in thinking that . .

Consensus

[wery formal] It seems that we have a consensLs,
Can | take it everyone's in favour?

[less farmal] wa're all agreed,

OR

I think we all agree on that.

Any other business

[wary formal] 1s there any other business?
[lez= formal] Any further points?

OR

Is there anything else to discuss?
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Making a presentation

PREPARATION
it has been said that the greatest speeches have two things in common;

&  The speaker cared about the topic.
®  The audience cared about the topic.

When consedenng your presentation, therefore, you should try to pick a topic that
you care about and that tha people you will be making the presentation to cang
about. You may not, of coursa, have the luxury of being able to pick any topic you
wish to speak about. However, vau should try 1o find those aspects of the given
topic which interest you and which are likely to interest your audianca,

Try to divide vour speech into a few manageable sections (say two to e}, which
cover the main parts of your presentation and make it easy for the audience to
follow you. Thase sectons shoulkd be Iogicalty arderad and should support the
main thame of the presentation.

When preparing, make notes but do not write evenything down. Brief, clear notes
will stop you getting lost, but if you write everything down your style will bacome
vary boring and your presentation will be lass flaxible,

Look the part. o not turn up in jeans and a T-shirt if everyone in your audience is
E0ing to be wearing a business suit,

Considar the following points when preparing your presantation:

&  vou should not talk too long, Mark Twain once remarked that faw sinners
are saved after the first 20 minutes of a serman. I you g0 on 100 long,
people will gradualhy switch off and will end up understanding less, not
more of what you have said.

& Are you 2oing to use any visual aids? If so, what kind? Check that the
room in which you will make the presentation has the facilities you will
need. Prapara your matenals and place them in the correct order for the
presantation. Only use visual aids if they will actually help illustrate the
points you want 1o make,

[ ] what will you do if thera is a power cut? Ensure that your prasentation
can be given even if your audiovisual props are not available,

®  How big is the mom in which you will give your presentation? Remember
that you will need to projact your voice affectively. Think about using a
microphone if nacassary.
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@  Think about the kind of audience you are going to address and tailor your
speech to that audience’s interasts and needs.

®  Don't be afraid of repetition - if you are going to tell the audience
somathing you want them to rameamber, you are going to have to say it
zeveral times o get it inta their heads.

®  Usaillustrations and examples where possible,

D srrcrune
Your presentation should have a clear beginning, middle and end. An effective
way of presenting an argument is to start by indicating the thems of your
presentation and the points you are gaing 1o make in support of that theme. Then

make those points, Then at the conclusion of your presentation, summarise the
points you've made and explain how they support your theme.

This technique is someatimes characterised as the tell tham what you're gaing to
cay, say it and then tell them you've said it" approach. The main benefits of this
approach are: {1} clarity, and (2) that it gives the appartunity to make each point at
least thrae timas in different ways, so that the audience is likely to remamber at
least the main points made.

21.21 Beginning

The introduction should be used o)

- Make an impact = you should try 1o say something immediately that will
make the audience want i continue to listen toyou (2.8, "What I'm going
to tell you taday will fundamentally changea the way this firm traats its
cliznts’].

®  Contain a preview of what you're going to talk about (2.8, in my talk
today | will explain what needs 1o be done in order o increasa the firm’s
profits by 100 per cant in the coming year').

& Show appreciation and respect o the audience (2.2, °1'd like 13 thank X
for inviting me to come hera today, | must say I've been very impressed
by how friendly and professional everyone hera is.').

21.2.2 Middle
In the middle of your speech you should present and develop your main points:;

&  The middle of vour presentation should be divided into a few
manageable sactions, each including areumeants, examplas and
supporting statishes.
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These should be presented logically so that each point you make leads
naturally to the naxt point (see chacklist),

Use verbal tagging. This is a technique in which you use a neat mental
Image that summarisas your main points. winston Churchill's use of the
phrasze "iron curtain’ i1s an excellant example of this technigue. In a
prasantation on a particular area of the law, one might say something
like:

E0, a5 you sea, tha presant law is ke a dam with holes in &, The law reforms the

EOVEriument 15 prynasing will DIUg those haies.

End

21.2.3

The end of your presentation shoukd be usad to summarise the main points that
you have macde:

comre I

You shoulkd signal to the audience that you are coming to the end of your
presantation. if anyone has fallen askep, the words "and finally' ar ‘in
conclusion, I'd like to say’ will wake them up.

summarise the points you have made. Show how they support the main
thama of your presantation,

End on a high nota. Say something that the audience wall remeamber —an
insight based on the theme of your presentation {'Remember this, All this
points to ane thing, That iz, . or a call to action (' This shows very
clearly the need for us to . ) Never end weakly with words like, “Weill,
that's about it | suppose’,

Invita gquestions from the floor, Deal with all guestioners with respact and
answer all questons fully, no matter how ridiculous they are.

The technigues you use to make and illustrate your points can be decisive as to
wihather you persuade or alienate your audience. Much will depend on the nature
of your audience and subject. Here are some usatul tips:

Use terms that the audience can relate to and agree with, Pecple lika to
hear stated in general tarms what they already believe in a particular
connaction. They feel justified in their belefs. & bond between the
speaker and the audience is established, Relate your arguments to things
that matter to the audience.

Relata the points you make to the main theme of the presentation. The
separate points should contribute to the whaole.
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The following should be avoided:

Waffle. waffle is talking in 2 vague or trivial way. Your audience will lose patence
With you rapidhy if you indulge ik if you have nothing more to say, stop.

Trulsms. A truism is something so obwious that it is not worth repeating {'war is a
bad thing").

Misinformation. If you are unsure about the truth or accuracy of a statistic or
ather piece of information, avioid Using it. Someaona is bound to notice if you use it.

Assertion. Do not state that somathing is trua without backing it up with
evidence.

Contradictions. A presentation that contains inconsistencies can be easily
dismissed as being poorly thought-out. T3 also vulnerable @ attack. Obvious
factual inconsistencies should be easy to remove, Where contradictions exist in
the underiving principles on which your speech is basad the position is more
complex. In such a situation, if the contradiction is really unavoidable, the best
Course is to soften the degree of contradiction or even point out and explain the
contradiction.

Mumbling. Always speak clearly, project your woice and try to appear self-
confident. If you appear to be doubtful about what you are saying you can hardhy
expect to persuade vour audience.

Unnecessary apologies. Don't apologise for what you are saying, Never say
things like 'I'm sommy if this is a bit bonng, but . . " if even you - the speaker — find it
boring, why should the audience bother 1o listen to what wou are saying?

Beginning 21.61

Introducing yourself

Good morning/afternoonfaevening. 'mdmy name is . .. 1'm going to spealk to you
today about . ..

Establishing rapport

It's very nice to see 50 many pecple hare. | must say I've been impressed at how
friendly and professional evaryone hereis . . .

OR

Az all of us immalved in the business of , ., know, this quastion of ., . is ona of the
biggest challenges facing the business.
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Thanking people

I'd like o thank X for inviting me here today

OR

I"d like to thank X who's done a great job of getting us all here todayforganising
this event

Introducing theme of presentation

Iy talk today I'm going o show that . . .
{R
I'm going to talk today about the important new developments in . . .1 know & lot of
wou will have heard something about therm and will be thinking "how does this
affect me axactly?’
Make people want to listen to what you have to say
Im vy talk eaday | will explain what needs to be done inorder toincrease the firm's
profits by 100 per cent in the coming year.
Giving a preview of the points you are going to make
I'm going to make a couple of pointssthreesfourfive points today. Briefly, these
are ...

Middie
Introducing a point

Now, the first point (d like to make this evening is. . .

Introducing a controversial point

Marny people blindly assume that X is the casa, The truth of the matter is rather
different. Let me explain why . . .

Moving from one point to another

And that DANgs me nestly to the next point fd lke o maks, wihich s, ..

Introducing an example or statistic

Mow, @ graat deal of resaarch has bean done into this matter, and X Institube -
which as you know is the world's leading research bady in this area — has recently
praducad & report that most experts agree is definitive. | higwe a copy of It here, On
page 12, the report states categorically that
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21.7 CHECKLIST

- Preparation

&  Consider your audience, What ara thay interestad in? What do they nead
to know'? What is the best way of presenting it to them?

®  Prepare the room in which the presentation is 1o be given. 1s it big
enough? Does it have all the equipment you need (e.g. flipchart,
computer terminals, microphone, overhead projector, televisionvideo)?

L Considar what visugl gids you will be using (2. g. powerpoint prasentation,
transparencies, slides, handout materals), Make sure they will actually
impronve your speech and are not simply distractions.

®  Place yvour materials in the order you need tham to be in for the

presantation.

- Beginning

© @ Make an impact - say something that will make the audience want 1o
listan b you.

Give a previaw of the argument you ara going 1o presant.
Establish & refationship with the audience, Thank anyone who should be
thanked. Use humour if appropriate.
Middle
&  Divide speach into a few manageahle points.

&  Flace them in a logical order. For example, when discussing a
problam:

O What's the problem?

O what are we currently daing about it?
2 Why isn't this working?

O What should we be doing about it?

®  Demonstrate how each point contributes to the main theme of the
presantation.

®  Useverbal tagaing.

Indicara that you have reached the and part of your presentation Cand
finally*).
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®  summarise the key points of your presentation,

&  Endwith a clear, decisive statement

®  show respect to the questioner, however stupid or ageressive the
CUESEIoN,

®  Always answer the question in sufficient detail.

Throughout

Froject your voice so that everyone can hear youl,

Maintain eye contact with your audience,

Use visual aids to illustrate your points, Do not use them excessivaly,
Try to avoid contradicting yvoursalf,

Do not waffle,

Do not assart that something is true without backing it up with evidence,

PRESENTATION EXERCISE

Exercise instructions
Form a group of at least four people. Split the group into two straight lines
facing each other. Pair each person with the person apposite.

Everyone on the left side of the room then speaks for two minutes about one of
the topics below. After all the people on the left side have spoken, it is the role
of their opponents on the other side of the room to try to contradict, disagree
and find fault with their opponent's speech. No one need speak for longer than
two minutes. All may use notes, but do not simply read them out.

The game is then repeated with the left and right sides of the room switched
over. Choose from any of the following topics, or one of your own:

If | ruled the world . . .

| love maobile phones . . .

IT | eould go back to school . ..
Yesterday, all my troubles seemed . . .

Beware of __ .
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What | hate most is. . .

My favourite toy as a kid was . . .

This government is actually quite good . ..

Modern music is just nomse . . .

Life was better in the old days . ..

Fast food just tastes of cardboard . ..

Tips for participants

&  Try not to read your notes word for word,

L Be natural, Speak in your normal voice,

» Focus your rebuttal of your opponent’s speech on their actual words =
respond to what they say. If, for example, they argue that their favourite
toy was a doll, it is more effective to focus on the possible drawbacks of
dolls as toys than to suggest that their favourite toy was in fact a teddy
bear,

» Project your voice effectively so that the audience can hear you, and try

to look up at your audience rather than read from your notes.



Telephoning

CONSIDERATIONS
Most lawners Lse the telephaona many times during a typical working day. There is
nothing especially different about using English on the t2lephone to using any
other language on the telephone. However, therz are a number of common
phrases that people tend to use when speaking on the telephone, Knowing what

thesa are, what they mean and how they are used should help make
communication easier,

Cne of the particular problems with tekephoning 15 that you cannot see the person
Youl ana speaking to, You therafore do not have the benefit of the nomverbal clues
given by body language, which assist communication in face-to-face situabons
This makes it especially important for both parties to speak clearly and use zsimple
terms.

An additional consideration for lawyars is that what is said over the telephona is
likely to be noted down and recorded in a case file by the person to whom you
ara speaking. You should do the same. It is therefore important that you do not
accidentally reveal zomething about your client’s case that should be kept
confidential, or say anything that might be misunderstood. If you ara unsure,
wirite a letter, fax or email instead. Always make a note of the contents of all
discussions with other lawyers over the t2kephone immeadiatehy after the call

5 made — in that way, if the other lawyer has misunderstood what yau have
zaid, you have the evidence to show that this is the case and put the matter
straight.

SUGGESTED LANGUAGE m
There ara a number of phrases that are only used when lephoning. some
examples are contained in this dialogue;

RECEPTIONIST: Helko, Smith Ltd. How can | help you?

JUAN RAMIREZ: This is Juan Ramirez {from . . ). Could | speak w Clare Peters
pleasa?/Could | have extension 7347

RECEPTIOMIST: Certainly Mr. RamuraZ, hokd an & minute, 'l put you
through . ..

CLARE PETERS' OFFICE: Tim Brown spaaking.

JUAN RAMIREZ: Hello. This is Juan Ramirez calling. 1s Clare in?
253
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TIM BROWN: I'm afraid she's out at the moment/in a maeting/with a client/not
tzking army callsfon hohday until Thursdasy'on a business tnip [etc]. Can [ take a
messaga’?

JUAN RAMIREZ; Yes, this is Juan Ramirez from ., . Could you ask Clare i call me
a5 s00n as she gots a chance? My number is +34 2 454 89465, | need to talk to har
about the statchem case, it's urgent.

TIM BROWN: Could you repeat the number please?

JUAN RAMIREZ: ves, hat's +34 9 456 8565 and my name 15 Jusn Ramirsz.
TIM BROWN: Could you tell me how you spell "Ramirez™

JUAN RAMIREZ: t's R-A-M-|-R-E-Z.

TIM BROWNMN: Thank you Mr Ramirez. I'll make sure Clare gets this ASAPR
JUAN RAMIREZ: Thanks, bye.

TIM BROWN: Bye.

The language used during telephone calls is usually informal and differs In some
respects 1o everyday Englizh, Here are some typical lanzuaze funchions and
suggasted language

Introducing yourself

This is Anna Lindgren
OR

Anna Lindgren speaking.
R

Anna LINAgren hsere.

Asking who is on the telephone

Excuse me, who is this?

OR

Can | askwho is calling, pleasa?

OR

[whan putting a call through to someane] Who shall | say is calling, please?

Asking for someone

[formall May | speak to, .7

DR

[informal] Can i speakto, . .7

OR

[wery infarmal] | need 1o speak to . ..
DR

I5. .. in? informal phrase meaning ‘s . . . in the office?’]
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Connecting someone

Hold on a minute, 'l put you through, [put through - phrasal vert meaning
connact’]

IR

Can you hold the line?

CR

Can you hold on 8 moment?

OR

' JUsk CONNECcting Yau Now.

How to reply when someone Is not available

I‘mafraid .. .i5ina mestng at the mamentis with a chentds out of the officesis
net avallable at the mament.

OR

[when the extgnsion requested 15 Bing used) The line = busy.

Asking for someone else

Ok 15 L L there Dy any chancat

OR

| sz, PFarhaps | could speak 1o . | . instead?
OR

Could | have extension 971 instead?

Offering to help when the requested person is unavailable

' afrard . . .15 Nt avallaolads cut of the ofmcels ina meetbng with a client. Can |
help youy

offering to connect the caller to someone else

Would you like to speak 1o . . . he/she also deals with these issues?
R
' sure . could help you with this Hosd the line and 1l put you through,

Explaining why you're calling

I'm Calling about . ..

iR

'wanted 1o speak to ., . about
OR

it's about the . ..

OR

I wanted 2 ask about
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OR

| need s0Mme atvice on . ..

Taking a message

Can | take 3 message?

OR

wWould vou like o leave 8 message’?

Leaving a message

Permaps vou oould il .1 called and ask himéher 82 call me back an [giva
numbar]. Fll b in the office until . . .

oH

Coukd wou tell . ., that | calked, I'Il try himdher a2ain tomorros

Clarifying that your number has been noted correctly

Perhaps you could just read the number back to me?

stressing importance

Pleaze tell, -, that this is an urgent matter and | need to haar from himgdher ., |
OR
It's cricial that | hear from .. _no later than . ..

Stating a deadline

| need t0 hear from . . by . .. because

concluding the call

OK. Thanks for your halp, Bye . . .
OR

QK. Many thanks. Bye

m LEAVING A MESSAGE ON AN ANSWERING MACHINE
Dccasionally, there will be no one available 1o answer the tekephone and you will

naed o [eave g massage. Hers |15 an outling that covers all the information the
parson being called might need,

Introduction

Hallo, this 15 SuZanng Dubois
CR
[mare formal] My name is Suzanne Dubois,
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R
[Ff wiow know the person wall] Hi . . SuzZanne hera, How are you?

State the time of day and the reason for calling

it"s 11am on Tuesday & Movember I'm phoming [calling, ngingl o find out if . . . Mo
sae If .. o let yiou know that . . /o tell you that . ..

OR

[when replving to a preweus elkephong message] | 2ot the message vodl laft 1o
me. Thanks for calling. You asked sbout . .. The answeris. . .

Make a request

Could you call [fing, phoneg] me back?
QR
Would you mind calling me back?

Leave your telephone number

My number 15 .
O
wou can reachscall me at

State a good time to call (if appropriate)

The besttime to et holdof meis . . .

QR

Fll be on that number until . . .

R

lindicating fimes to avoid] I'm in & meeting from 2 to 4pm but you can get hold of
me betore or after that.

End message

Thanks 2 kot, bye,
OR
I'll talk to vou later, bye

MAKING PEOPLE SPEAK MORE SLOWLY

Mative English speakers, especially business peaple, tend to speak very quickhy on
the telephane, They may also use skang and jargon that you may not be familiar
with. These factors can cause difficulties for non-natve speakers of English.

Here are some tachics you can use to make pecple speak mone slowly on the
telephons.
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® Immediately ask the person to speak more slowhy.

&  When taking note of a name or important information, repeat each piece
of information as the person speaks. By repaating each important plece
af information or each number or ketter as they spell or give you 8
telephone number you automatically skow the speaker down,

& Ifyouhave not understood, do not be afraid to say so. Ask the persaen to
repeat until you have understood.

®  [fthe parson does not slow down, begin speaking your own language!l A
santence or two of another language spoken quickiy will remind the
parson how lucky they are that they do not need to speak a foreign
language to communicate. Used carefully, this axerciza in humbling tha
other speaker can be very effective.

Copyrighted material
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.?"@“i Alternatively, visit the Componionh Website to occess the guestions
m= s gnd answers fo the vorous exercises.

EXERCISE 1
1 The parties signad the contract today after having discussed the price,

2 The lawyer about whom | spoke arrved at the meetng o late to advise
about the amount of damages the company could get,

3 ifthere is a telephone call for me about the case, put it through.

4 The client said that Roggins was an inefficiently run and unprofitable
company.

5 The mobile phone has revolutionised the way inwhich the firm does
business.

EXERCISE 2

1 Ten units must be delivered to the buyer by 30 November.

2 This agreement can be terminated onfupon/by giving not less than 14 days'
notice In writing.

3 Rent will be paid in accordance with this agreement.

4 This is an agreement between the parties 1o the contract.

5 The goods are to be moved into the defendant’s warehousa no later than
2B August

EXERCISE 3

1 1'went to the office very early this moming and did not see anyone there,

2 [tis impartant that someone be there to welcome Mr lones when he arrives
at the airport tomorrow evianing.

3 These rules ara very clear. Therefore no onef/nobody should be in any
doubt as to what they mean.

4 Ifyou feel that the issuas Mr Smith wants you o resolve are autside your
fizld of experuse, don't hesitate o pass his case to me.

5 The lawyers in that firm are rather ald-fashioned in their approach. It's time
for them to modermise.
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EXERCISE 4
MNouns Adjectives
11y defact defactive
acceptance (2} acceptable
13) restoration restarabile
reliance (4} reliable
15 requirement requisite
EXERCISE 5

1 My client accepts that he is solely responsible for the difficult financial
circumstancas in which be finds himself

2 This clause is not legally enforceable.
3 The speaker droned on tediously for over two hours.
4 'we should be grateful if the documents weare issued expeditiously,

5 The proposition, though superficially attractive, was flawed,

EXERCISE &

1 Dur staff {i=fare) divided over the proposed management changes

2 Our staff (consists/consist) of skilled people from many differant
backgrounds.

3 The committee (have/has) decided to approve the amended proposal.
4 The majarity of our lawyers (is/are} fluant in English,

5 The group (thank/thanks) all those people who have helped it to
succeed.

EXERCISE 7

In 1989, Statchem opened (insart comect form of verb "to open'} its first
chemical plant in Thailand. Two years before this the company had begun
{insart correct form of verb *to begin’} negotiations with Kemble Inc., but these
eviantually fell through (insart correct form of phrasal verb o fall through'), At
about the same time, during the mid o late eighties, Statchem was involved
in (insert correct form of phrasal verb "to be involved in'} the development of
plastics tachnology and spent (insart correct form of verb “to spend’)
considerable sums of money on research and development. Statchem hoped
{insart correct form of verb "to hopa’) that this investment waould result in an
increased market share going into the new decads.
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Unfartunately, this strategy failed to pay off (alter phrasa “fail to pay off 'as
appropriate). Due to the onset of a global recession, the market shrunk/
shrank (insert correct form of verb "to shrink’) and as a result all the money
and effort that Statchem had put into (insert correct form of phrasal verb 'to
put into’) the project Went to Waste (insert cormect form of verb "o waste’).

EXERCISE 8

1 We should/would be grateful if you would send the documents to us

2 ‘vou should inzert a clause dealing with that issue if you want to avoid
uncartainty.

3 wWe were advised that the goods would armive on 20 May 2002,

4 we shouldrwould certainly help you if we could.

5 Would you mind answering the telephone?

EXERCISE 9

1 Were | to suggest this course of action, it is unlikely that it would be
accepted.

2 The committee recommends that he face (insaert correct form of verb o
faca®) an enguiry.

3 Woe think it best that the machinery be {insart correct form of verb “to be')
tested by an expert.

4 wWe would be happier were you to agree to reduce the price by 20%,

5 fwe were to reduce the price, we would expect you to accept a penalty for

late payment.

EXERCISE 10

The corporation (d) wrote off about 310,000 in unpaid dabts last year,

A number of members of staff had to be (a) laid off dus to the sudden
downturn in the company’s profitability,

Unfortunately, the partners failed to () adhere to the agreement they
had reached.

We do not want to (h) resort to court proceedings, but we may have to
do so if the debtor fails to pay the money he owes us

I do not (g) object to your leaving the office early on Friday, provided you
finish your work before you go.
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EXERCISE 13

1

Mo variation of this agreement (or any document entered into pursuant to
this agraement) shall be valid unkass it is inwriting and signed by or on
behalf of each of the parties hereto.

The purchaser and the saller agree as follows: (1) the goods will be sold for
the sum of four hundred pounds (£400) per unit; (2) delvery will take place
an 4 August 2003; and (3) payment will be made in cash no later than 28
ALgZust 2003,

Dear Sirs

Thank you for your letter of 12 May. With regard to your contantion that our
client is in breach of his agreement with your client, it is clear that this is not
the case. Your letter of 3 February to our client constitutas a clear waiver of
paragraph 3(b) sub-parapraph b of the agreement between our respective
clients dated 9 June 2001,

He zaid, ‘it appears that what the judge said was, “I will not accept this
application unless it s made in the proper form™, and not *1will not accept
this application under any circumstances”, as we had previously been told’,
for which information we thanked him.

You said = or at least this is what the report states = “vou can all go to
hellt* Do you accept, first of all, that you made this comment, and, if so,
do you not think that it was a highly unwise comment for you to have
made?

EXERCISE 14

.1

The parties ()) hereto agree that this contract shall continue for a period of
two years from the date of axacution (&) hereof.

.. .and (b) whereas the Purchaser is desirous of acquiring from the Wendor
the Goods which form the subject-matter of this contract . . .

The (h) above-mentioned provisions shall not apply if the parties agree to
waive them.

The specifications of the Products are set out in the clauses (d) hereinafter
Sppearnng.

That was a case (f) whereln the judge ruled that liability could not be
excluded in all circumstances, but that limitations might be permissible.

The provisions contained (g) herein shall be construad in accordance with
the laws of England and Wales.

Any dispute arising {¢) herefrom shall be resalved in arbitraton,
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2 (a) heratofore all disputes between the parties have been resolved

amicably.

9 A copy of the lease is enclosed (i) herewith.

EXERCISE 15

Mol answers:

1

By signing this document you agree to relinquish amy right to bring claims in
respect of any breaches.

Either party may terminate this agreement in the event that the other party
becomes insolvent.

Party & agrees to indemnify Party B in respact of any claims relating to the
distribution or sale of the products.

Party & must pay all imvoices sent by Party B in full within 20 days of receipt
at Party A's depot of the goods o which such invoices relate. In the event
that any invoice remains unpaid, in whole or in part, following the expiration
of the specified period, Party B is enttled to add penalty interest at the rate
of 20% to the unpaid sums,

This agreament shall remain in force for a period of two years from the data
of signature and shall thereafter be renewed for further successive periods
of two years unless terminated by either party under the provisions of
clause 5 of this agreement.

EXERCISE 164

1

Even if the company sells the product, if it does not usually sell this
particular product in the usual course of business it cannot Fy-het ba
held liable.

Historically. the caution of the legal temperament, as well as the desire for
certainty Ristersalty has accountad for the slow pace of change in the law

Unless the lessor consents to it, no drilling werk shall be carried out on
this land within 50 metres of any residence currenthy situated on said land
B e s ST ey

This lawyer, said the client, is the best trial advocate he had ever had
working on one of his cases.

John drafted the contract for the client dunng the mesting itself and the
client ke then read it through carefully.
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Exercise answer key

In what part of a contract might one find the meanings of certain terms
used repeatedly in the contract? In the definitions section.

What name 15 given to types of clauses routinely inserted into commercial
contracts, wiich deal with the way in which the contract 1s governed?

Boilerplate clauses.

What is the name given to a situation in which one party agrees not to
insist on part of the agreement being carmed out in the manner originally

agreed? Waiver.

What is the “literal’ approach to contract interpretaton? This approach is
based on the idea that the meaning and effect of a contract or
piece of legislation should be determined solely from the words of
the text itself and not from any external evidence.

what is the effect of the contra proferentem rule? This rule provides
that if an ambiguity in a contract cannot be resolved in any other
way then it must be interpreted against the interests of the party
that suggested it.

When should one interpret a word in a contract differantly from the
ordinary meaning of that word? Where the ordinary meaning of a
word leads either to absurdity or inconsistency with the rest

of the document, the meaning should be modified in the light

of the intentions of the parties to avoid such absurdity or
inconsistency; and technical words should be given their technical
meanings.

Why Is the phrase inter alia often used in relation to lists in contracts? To
avoid the presumption that the list is exhaustive.
ERCISE 22

The consent of Remington Bank plc (& must be obtained before the share
transfer (o) may proceead.

The parties intend that this agreement {C} may signal the beginning of a kong
and fruitful cooperation betwean them.

The seller (d) must deliver the goods to the Buyer no later than 15
september 2009,

it is contemplated that the parties (2) may agree to further purchases of
Product A in the futurea.

This information constitutes a business secret, Therefore, the Distributor {f)
may not disclose it to third parties.
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& Since the firm does not have relevant expertise in that area of law, it (g)
cannot handke this case.

7 W (h) will contact the Vendors as soon as we have received the relevant
infor mation.

8 The question of the level of fees to be paid (i) shall ba agread between the
partes and it 15 possible that performance-related bonuses () may also form
part of the remuneration package.

EXERCISE 23

1 accept, perform, ratfy, do

2 requirement, stipulation, obligation, liability
occur, arise, be, terminate
choice, power, freedom, discretion
cancel, revoke, rescind, resign
ather, remaining, outstanding, unperformed
put back, rafer, defer, postpone

mutatis mutandis, per se, pari passu, inter alia

o B N oM B W

securities, holdings, investments, transactions
10 interested, a member, engaged, mired

11 carmied out, carried in, carried on, operated

12 discussion, briefing, talks, consultation

13 particulars, specifications, components, aspects
14 indicates, proves, Warrants, promises

15 total, combination, sumn, aggregate

16 paid, incurred, expacted, reimbursad

17 forego, defer, deny, waive

18 remedies, redrass, duties, wrongs

19 dealings, transactions, affairs, situation

20 occurrence, circumstance, nagligence, omission
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4 The meeting was adjourned to another day since one of the directors was
indisposed.

5 |Iwould recommend that you seek legal advice about the procedure.

EXERCISE 28
Model answer:
Dear Ms Connolly

Thank you for your email, in which you detziled the circumstances of vour
accident and enguired about the prospacts of securing compensation.

It seams from your email that the fundamental cause of this accident was that
the lawnmaower was nat in good working order when you used it In other
wiords, the checks carried out by Handyman Lid were not sufficienthy thorough.

| nate that vou have contacted both Gardening Solutions Ltd and Handyman
Ltd, and that both deny liability, effectively blaming the other. In fact, the court’s
decision in a recent case IMvolving an accident similar to yours means that this
tactc can no longer be usad. In that case, both the company that loaned the
tool to the tool-hire company and the tool-hire company itself were found to be
at fault by the court, and each had to pay a proportion of the compensation
due to the custamer.

On the face of it, therafore, you have a viable claim to pursue against both
Gardening Solutons Ltd and Handyman Lid. The only problem | can foresee is
as to whether the ‘rough terrain’ of your garden might have contributed to the
accident happening. Briefly, if your lawn is unusually rough then Gardaning
Solutions and Handyman might be able to argue that it was unreasonable for
WwoU 1o have used the [awnmower on it

A3 to the amount you can expect to recover if you are successful, it should be
possible to obtain compensation for any specific losses you suffered as a result
of the accident (i.e. any loss of earnings, medical expensas, and travel costs
specifically ralated ta the accident). You will need to present documentary
avidence of such losses (@.g. receipts, earlier payslips, etc.). In addition, you
shoukd be able to recover a sum compensating you for the injuries suffered. It
will be necessary 0 obtain & medical report from youwr doctor, detailing the
extent of your injuries and the likely prognosis, for this purpose.

The first step necessary to proceed with your claim would be to write formally
to boath companies autlining the nature of your claim, asking them to accept
that they are responsible and must pay compensation to you, and indicating
that court proceadings will be taken if they do not. We would also need to
obtain a copy of the document to which you refer in your letter, as well as
finding out their insurance details.
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swedish, Dunng the course of my training contract | have handled a number of
Important lgation cases on my own, and have particular expensnce in
insolvency matters. | have also co-written articles on recant inselvency cases
which hawve appeared in Lagal News, and have assisted in creating a library of
litigation precedents for in-house use at my present firm.

I 'would be grateful if you could send me an application form and further
information about the post currently available. If you requirg any further
information, | can be contacted by email on gillian.templeman@aardvark.co.uk
or by telephone on 058 7a8 9221,

YOurs sincerahy

EXERCISE 31

Jral exercise only — N0 answer gIven.

EXERCISE 32

Formal equivalent Colloquial expression
committed to prison (1) sent down
dismiss him (2} let g
directhyhonesthy (3) straight g
served a prison samance (4] done time

a completa mess (3) dog's breakiast
in & rushylack time &) pushed

wait! pase empararily (5 hold yaur Rorses
proceed directhy to the matter at hard {3) Cut to the chase
in Briaf (9} in a nuishell
understard the genaral passtion {10 get the drift
EXERCISE 33

1 Trandex Apartments Ltd is bringing court proceedings against Arturo
Creations Ltd:
a. because arturo Creations Ltd has allowed significant arrears of rent to
Build wp.
b. because of non-payment of rent.
¢ because the arrears of rant have now reached £20,000.
d. because arrears have built up over a penod of 14 months

2 The judge wants to know:

a. whether Arturo Creations Ltd intends to defend the proceedings.
b. wheather Arturo Creations Ltd accepts the figuras set out in the statement
of claim.



Exercise answer key

. whether there is in the court file a copy of the tenancy agreement.
d. whether the case has been sattlad.

3 The reason the rent was not paid was:

a. the costs imvolved in market repositioning.

b. lack of orders for the defendant’s products.

€. Intense competition.

d. cashflow problems caused by difficult business conditions.

4 A suspended order will be made, according o which:

a. the arrears will be paid off in manthly instalments over the course of one
YEar.

b. the arrears will be paid off in 10 instalments over & period of twa months

c. the arrears will be cleared within one year.

d. & sum of £5000 will be paid immediately and the rest on 5 August.

§ The judge's point about the claimant’s costs is that:

a. the defendant’s lawyer should agrae with the amount claimed as costs.
b. the court should have received a schedule of costs.

. the schedule of costs shoulkd be attached to the draft order.

d. The defendant should have received a schedule of costs.

EXERCISE 34
1 stephen Bains wrote to Global Corporate Solutons in order to:

a. secure transfer of the domain names for his client.
b. advise that the company would be sued.

. discuss transfar of the domain names.

d. indicate that he was instructed by London Institute.

2 Global Corporate Solutions’ attitude to Mr Bains' lether was:

a. that they would be willing to transfer the domain names.

b. that they would not be willing to transfer the domain names.

¢ that they falt the position was complicatad,

d. they might be prepared to transfer the domain names on certain
terms.

3 Mr Bains states that trademark infringament has occurrad bacause:

a. the One in a Million casa is authority for that notion,

b. the case at hand involves cyber-squatting, and there is a strong
likelihood of confusion between the registered name and the
trademark of the London Institute.

¢ because London Institute has had trademark protection for decades.

. this is a good negotiation tactic.

g
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Glossaries

ﬁ Test vourself by accessing these glossaries on the Componion
e Website,

EASILY CONFUSED WORDS
Mary words in English sound and ook alike but can have radically different
meanings. it is impaortant o be aware of the more common of thase false pairs —

the consegquences of confusing them could be disastrous. If in doubt, consult a
good dictionary,

The fallowing is a non-axhaustivi list of the most common examplas,

Advice is a noun that means guidance or recommendation about future action
{2, "friends always ask his achvice’).

Advise is a verb that chiefly means to recommend a course of action (2.8, ‘we
acvised him to go home'),

Affect is a verb that means to make a difference to 2.2, "the pay cuts will affect
everyone').

Effect iz used bath as a noun meaning a result (2.2, ‘the substance has a pain-
reducing effect’) and as a verb meaning o bring about (a result), (2.g. ‘he effectad
A cost-cutting exercise’).

Anonymous is an adjective which refers w a name that is not known or not
mada known (2.2, "he wrota anonymously in the newspaper’) or which meaans
hawving no outstanding or individual features {2.8. "the building lookad rathear
ANDAYTMOUSE’.

Unanimaus is an adjactive meaning 10 be fully in agreement (2.8, ‘the decison
WwWas made unanimously’).

Ante meaans ‘before’ (e g. ‘ante-mendiem’).
Anti means "against’ (e.g. ‘anti-nuclear’),

Appraise means o assess something (e.g. 'we appraised the services offered by
the company’).

Appnse is to inform somebody about something fe.g. 'he apprized me of the
news').

Assent means approval or agresmant 2.8, "her proposal metfrecaived the assant
of all present’).

Ascent means an instance of going up something (e.g. the first ascent of the
Matterhom”.
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Aural refers 1o something which relates to the ear or sense of hearing.
- Oral means spoken rather than written.

- Blannual refers to something that ocours twice a year.
. Biennial refers to someathing that occurs every two years,

- Canvas is a type of material,
- Canvass means to seek political support before an election or to seek paopk’s
- @pinions on spmething {e.g, | canvassed her opinion an the matter’),

- Chance means: (1) the possibility of something happening (e.g. 'there is a chance
that it might rain today™); (23 an opporunity (&g, ‘vour chances are excellent’), and

- {3) the way in which things happen without any obvious plan ar cause (&2, ‘'we
met entiraly by chanoe’).

- Change means: (1) to make or become differant (gg. ‘we'll change this provision

- of the contract’); () to exchange a sum of maney for the same sum in a different

- currency {g.g. "'she changad her dollars into euros'); {3k to maove from one thing to

 another [&.4. ‘he changed jobs often').

© Complacent means uncritically satisfied with oneself: smug.
. Complaisant indicates a willingness to please gthers or t0 atcept their behaviour
 without protest.

" Compliment means politely congratulate or praise {2.2. ‘he complimented her on
" her appearance’,

. Complement means to add in a way that improves (8.8, "she selected a graen

" sweater to complement her blonde hair’).

- Council means an assembly of people meeting regularly to advise on, discuss, or
- organise something.
Counsel maans (1) advice or (2) 4 barrster conducting a case.

- Credible means convincing or believable.
- Creditable means desening recognition and praise.

- curb maans a check or restraint (2.8 ‘curbs on public spending’,
- Kerh means the edge of a pavement (sidewalk) (2.2, ‘the car's tyres scraped along
- the zide of the kearb').

- Defuse means to remove the fuse from an explosive device (e.g. 'the bomb squad
- defused the device).
- Diffuse means spraad owver a wide area (g.g. 'the crowd gradually diffused’).

' Dependant is a noun that refers to a parson who reles on anothar for financial
- support (e.g, 'she has three dependants’).
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Loose means not fixed in place or tied up 2.8, a loose tooth ™),
- Lose means to no kenger have or become unable to find.

- Dmit means o leave something out te.g, ‘paragraph 3 should be omitted”),
- Emit means to discharge something (e.g. ‘the factory emitted smoke’h.

: Pedal is a noun meaning a foot-oparated lever.
- Peddle is a verh meaning 1o sell goods.

: Practice is a noun meaning the action of doing something rather than the
theories about it. Practice is also the spelling for the verb in American English.
Practise is the British English spelling of the verb (e.g. "I need to practise my

- French'y,

" Prescribe means to recommend the use of a medicine or treatment or to state
- officially that something should be done (2.2 “the doctor prescribed a course of
- treatment’].

- Proscribe means to forbid or condemn something (e.g. ‘the statute proscrnbes
~ the use of dangerous chemicals'),

 Principal is usually an adjective meaning main or maost important {e.g. ‘the
©COURtY's principal expors’.

. Principle is 3 noun that usually means a truth or genaral law used as the basis for
_something {e.g. "the general principles of law').

- Stationary is an adjective meaning not moving of changing (e.g, 'the car was
stationary at the traffic lights'.

. Stationery is a noun meaning paper and other writing materials {e.g. “the paper is

* kept in the stationery cupboard},

- Story means a tale or account of something (e.8. ‘we listened to his story with
~intarast’),

storey means the floor of a building (.2 "the office was on the tenth storey of the
* building.

. Tortlous means having the nature of a tart, wrongful (.2, "he committed a
. tortious act and is therefore likely to be sued”).

Tortuous maans: (1) full of twists and turns (e, 'a tortuous route '), or (2)
- axcessively complex (2.4, ‘8 tortuous case’).

- Unexceptional means not out of the ordinary ie.g. "his performance in the
examination was unexcepuonal’).

' Unexceptionable means nat able to be ohpctad to, but not particularhy new or

- exciting {e.g, ‘the hotel was unexceptionabla’).
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Amount to means; (1) to add up to something or result in a final otal of
- something. For example, “the overall costs amountad to well over €50,000 . (2) To
' be equal to or the same as somathing. For example, "what they did amountad to 8
- breach of contract’,

~ Appertain to {or ‘pertain t0°) means to balong to somathing or be connectad
- with something. For example, ‘the duties appertaining to this position”,

- Break down means: (1) 1o saparate into different parts o make sometfing easher

- w0 discuss, analyse or deal with. For exampla, "the figuras break down as

~folicws .. " (2) To fail. For example, ‘'negatiations between the parties have broken
down'.

. Break off means: {1) to stop speaking or to stop doing something before you

~ have finished. For example, ‘we had 1o break off the meeting”, (2) To separate

- something from something else using force, or for something to become
- separated in this way. For example, ‘the handle of the cup just broke off’

- Break up means: (1) the splitting up of a company or an organisation into smaller

- parts, For exampia, ‘the company was broken up inte smaller concems’. (2) The

~ splitting up of a group of people. For example, the conferance broke up into
discussion groups’.

~ Call in means: {1) to request the return of something. For example, the bank has

* decided to call in the loan’. (2) To visit a place or person for a short time. For

" example, "he called in at the office before going to court this morning”. (3) To

* telephone your office. For example, ‘do ywou mind if | use your phone? | just want to
- call in and tell my assistant I'm running late’.

Carry on means to continue somathing. For example, the company carries an
- business as a garden furniture retailer’.

- Carry out means o do something that you said you would do or that you have
- been asked to do. For example, ‘the lawyer carned out his client's instructions
carefulhy”,

' Change over means to 5top using one system or thing and start using another.
© For axamplha, The Graaks have changed over to the aurg’,

| Consist in means o have samething as its main or only feature. For example, ‘the
" strangth of this firm consists in its experienced lidgaton depanment’,

Consist of means to be farmead from the people or things mentionad. For
- axample, ‘the team consists of 8 number of specialists in differént areas.’

' COver up means to try hard w© stop people finding out about a mistake, a crime or
- the true state of affairs, For example, ‘the company attempted to cover up its
- tracing losses by falsifying its accounts’,

- Deal in means 1o do business, @ make manay by buying and selling & particular
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product or kind of goods. For example, ‘the company deals in computer
hardware'.

Deal with means: (1) 1o do business regulary with & parson or arganisation. For
example, ‘'we only deal with reputable suppliers'. (2) To talk t & person or
oTganisation in order to reach an agreement or sattle a dispute, For example, 'l like
0 deal with people | know | can trust’. (3) To solve a problem or carny out a task.
For exarmple, 'my lawyers dealt with the company sale very efficienthy”. (4) To be
about something. For example, “this artiche deals with the issues raised by
contractual waners', (5) To ook after, talk to or control peoplke n an appropriate
way. For example, 'we sometimes have to deal with very difficult peaple in this
jok’, (&) To take appropriate action in a particular situation, For example, ‘could
wou desl with this complaint?*

Depart from means to behave in a way that is different from what is usual or
expacted, For example, “we have departed from usual practice due to the
eviceptional circumstances of the case”,

Dispose of means: (1)} to gt rid of or sell something that is not required. For
example, ‘the company disposad of mamy of its assets’. (2) To successfully deal
with or finish with a problem. For example, "there remains only the guestion of
funding to dispose of.

Draw up maans: (1) to make or writa something that neads caraful planning. For
example, ‘my lawyers will draw up the contract’. (2) To bring something nearer to
someathing else. For example, “sha drew up anather chair in order to participate
mora easily in the discussion’. (3) To come 1o a stop, For exampla, "the car drew
up outside the office”.

Draw upon/on meaans to use something that wou have or that is available to help
you da something. For example, ‘the compary will draw upon its resares of
capital to finance the deal’,

Engage in means to be involved in something, to take part in something or to be
busy doing something. For example, “this company is engaged in the manufacture
of steel tubeas’.

Enlarge on/upon maans to say or write more about someathing you have
mentionad, For example, "Would you cana to enlarge on that point?”

Enter into means: (1) to begin or become invohed in a formal agreement. For
example, ‘the parties enterad into an agreement relating 2 a share sale’, {2) To
begin to discuss or deal with something. For axample, “the company agreed to
antar into negotiatons'.

Entitle to means to give a right to have or do something. For example, 'the

partias are entitied to assign the benefit of the agreamant on giving notice in
Writing',
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Factor in means o include a particular fact or situation when you are cakoulating
- something or thinking about or planning something. For example, 'you must factor
" in labour costs when calculating the cost of the repairs’.

: File away means to put papers, documeants, ete, away in 2 place where you can
find them easily. For example, ‘| filed the papers away in the drawer’.

: Gear to maans to make or change someathing so that it is suitable for & particular
- nead or an appropriate level or standard, For example, ‘it is vital that wea gear our
- garvice to our clients’ neads’,

~ Gear up means o be prepared, ready and able to do something or 1o Decome oF
make ready and able to do something. For example, ‘the firm must gear itsalf up to
- be able to cope with these large corporate transactions”.

~ Hand down maans: (1) to give or leave samething © 2 yoUnger person of o pase
~ from one generation to another as an inheritance. For example, “this house has

~ been handed down from generation to genaration”. {2) To anncunce an official

* decizion (particularty of a court of law]. For example, 'the judge handed down a

" santence’,

" Hand over means: (1) to give somebady elss your pasition of power or authority
- 0r o give somebady elsa the responsibility for dealing with a particular situation,
. For example, ‘e handed over the position to his deputy when he retired”. (2) To

© give snmenne ks & turn 1o speak when you have finished talking. For example,
©r'd like to hand over now 1o our guest speakar’,

~ Limit ta means to maka something exist or happen only in a particular place,
" within a particular group or for a particular purpose. For example, ‘limited to
rdustrial use”.

| Ohject to maans to say that you disagree with, disapprove of or oppose
- something. For example, "we object w further changes being made to the
. agraement’.

- Opt for means ta chaose something or make a decision about something. For
~ exampie, ‘many clients now opt for this servica’.

- Optin means to choose to take part in something. For example, ‘all staff
. members have the chance to opt in to a pension plan offered by the company’.

- Opt out means to choose not to take part in something, For example, very few
staff members have optad out of the company pension plan’.

- Pass off means; (1) to pretend that something or somebody is something that

- they are not. For example, "the company tried to pass off thelr copled product
as the real thing™. (2) If an event passes off in & particular way, it takes place

~and is finished in that way, For example, ‘the meeting passed off without any

- trouble’,
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hand with this". {4) To write something down or make notes about something. For
example, T've put down a few ideas which we can discuss during our mesting”. (5)
" To kill an animal because it is old or sick. For example, "we had to have the horse
- put down because it was badly injured in an accident’,

* Put forward means: (1) ko sugeest an idea or plan =0 that i can be discussed.

- For examphe, ‘an idea put forward during the meeting’. {2) To suggest someboddy
- 83 a candidate for a job or position. For examplg, ‘three paople put themselves

_ forward as candidatas’, (3) To moye somathing to an aarlier bmea or date, For

- example, "the meeting's been put forward a few hours',

Put in meaans; (1) to contribute money to something or pay money inte a bank.
For examphe, “he put in €20,000 of his own money into the business'. (2) To
- contribute time or effort 1o something, For example, 'she put in a kot of hours an
~ that case’. (3} To make an official request or claim. For example, I've putin a
~ request for a pay rise”, (4) To include scmething in a letter or document, For
- examphe, "you should put ina paragraph explaining the indemnity prowvisions to the
© client’.

' Put off means to cancel or delay somathing. For example, ‘we'll have o put off
" discussion of that issue until cur next meeting”.

- Reckon on means to rely on something happening. For example, ‘we reckon on
- making a profit of €200,000°.

* Reckon up means to add figures or numbers together, For example, the total
comes to €200 if I've reckoned it up comecthy”,

* Refer to means; (1) to mention or talk about somebody or something. For
axamphe, ‘please refar to paragraph 7' (2) To describe or be connectad to

. something. For example, "paragraph 7 refers to the question of indemnities”. {3) To

. look at something for information, For example, 'l refer to the textbook 1o sea f

* paragraph 7 will be valid'. (4) To send somebody or something 1o a different place

* or person o get help, advice or a decision. For example, “the case was referred to

- arbitration’,

- Report to: if you report 1o SoMeone ina company or organisation, that persan is
- responsible for your work and talls you what to do. For example, | réport directly
o thie sanior partnar of the firm’,

"~ Resort to maans 1o make use of something, aspecially something bad or
unpleasant, as a way of achieving something, often because no other course of

~ action is possibke. For example, *he resorted to threats in order to abtain their

© agreement’.

: Rest on means: (1} o depend on something. For example, ‘our chances of
winning this contract dapend solely on prce’, (2) To be based on something. For
- exampke, "har argumeant seemed to rest on an INcorrect assumption’,
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Here are some relatively abscure words that are often found in business
contracts, based on British and American drafung standards.

Where the word in question is generally usad to mean one thing in legal Englizh
and anathar in ordinary English (2.8, furmish, provision, construction) only the
legal usage maaning is given.

Abet, Encourage or halp someone 1o G0 something wiong, For examplke, "the
perpetrators wera aided and abetted by the company representative’.

Abstain. To refrain from doing something. For exampls, 'members have the right
to abstain from voting”,

Accrue, Acquineg, gain. For example, ‘it is anticipatad that banefits will accrua to
the company as a result of the cooperation agreement’.

Acquiescence, Consent that is implied from conduct. For example, “the ather
party slgnalled thelr acquiescence by refraining from taking steps to protest”.

Adjudicate. Make a formal judgment on an undecided matter. For example, ‘the
court adjudicated on the casa’,

Ambiguity, Uncertain or inexact meaning, For example, this clause is ambiguous
and should acoordingly be redrafted”,

Annexes. Ralevant documents attached o a contract or other lagal dacument for
ease of refarence.

Annually, Every year
Annul. To declare a contract to be no longer valid.

Arbitrator. an independent person who |5 appointed by agreement between
parties 1 & contract or by a court to hear and decide a dispute. The process |5
known as arbitration,

Assent, To agree or concur, For example, “the company is prepanad to assant 1o
that proposal’.

Assign. (1) A persen or corporation to which something is transferrad (e.g. the
benefit of a contract): or {2) to make an assignment. For example, ‘the company
and its sLICCEss0rs and assigns',

Barred, Prevented or forbidden. For example, ‘the proposed claim is statute-
barred’.

Binding. Legally enforceable, For example, 'this clause binds both parties’.
Breach. The infringing or viclation of a right, duty or law. For example, "statchem
have breached paragraph 14 of the contract by their actions’,
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_ Clause. A sentence of paragraph in a contract,

. Consent. Agreement or compliance with a course of action or proposal. For
. examphe, 'no assignment shall be valid unless both parties have given their
- consent in writing prior to the proposed assignment being made”,

: consignment, A delivery of goods, For example, 'the first consignment must be
_ delivered on 14 apnl’,

Construction. Interpretation. For example, 'on proper construction of this clauss,
. it appaars to mean that assignmeant is not parmitted undar the conbract’.

Construed. Interpreted. For example, ‘paragraph 16 shall be construed in the light
- of the provisions of paragraph 17",

. Convene. To call, summon or assemble. For example, ‘the parties corvened in the
© meeting room”.

: Correspondence. Letters, memoranda, notes, messagas. For example, ‘there has
~ baen considerable comespondence betwaen the parties’.

* Corresponding. (1) Communicating by exchanging letters; (2) comparable or
. aquivalent to another thing (2.8. ‘the corrésponding obligatons contained in this
. agreament’),

. counterpart. (1) A document that exactly corresponds to the original. For

- examphe, a counterpart of this agreameant shall ba praparad’, {2) A parson fuffiling
* a similar role in another organisation. For example, ‘ will telephone my

- coUnteErpart 1o ask about Rer client's position in relation to the case’.

_ Covenant. An agraameant or a tarm in an agraameant, For exampla, ‘the covenants
- contained in the lease agreement’.

. Deadlock, A situation in which no progress can be made, For example, 'the
- megotiations have reached deadlock’.

- Default. Failure to fulfil an obligation. For example, ‘the company has defaulted on
" its repayment schedule’.

~ Delegation. The grant of authority ta & parson to act on behalf of gne or more
. others for agreed purposes. For example, ‘the partes are entitlied to delegate
- guthority to subcontractors’.

: Derogation means o deviate from something, For example, 'the company
- derogatad from the agreement’.

- Designated. (1) Officially give a particular nama or status to (2.2, 'John was

~ designated "Managing Director™); or (2) appoint to a particular job {e.g. "John was
- dazignated Managing Director).

. Determine. To decide or resokve, For example, "this issue shall be datermined by
- means of the procedures which the company has established for that purpose’,
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Detriment, Harm or damage, For example, “the company has acted to its
detriment In agraeing to a varlation of the onginal contract’.

Discharge. To release from an abligation. For example, ‘the parties shall ba
discharged from all liability once all the terms of the contract have bean
performed in full’,

Disclose. Make known, reveal. For example, the company disclosed certain
information 1o the distributor”,

Dispose. To sall or transfer [proparty], For example, “the company had to dispose
of some of its assets in order to pay its debts’.

Elect. Decide, opt. For example, ‘the parties may ekect to refer the matter 1o
arbitration if the dispute cannot be resolved by other means’,

Enforce. To compel, impose or put into effect. Hence enforceable (capable of
being enforcad). For example, 'the terms of the contract can be enforced if
necessary’.

Entice. Attract by offaring something pleasant or baneficlal. For example,

‘the company tried o entice their rival’s amployees 10 come and work for
them'.

Essence. Something intrinsic or essental. The assence of a contract means the

assential condinons without which the contract would not have been agreed. For
exgmple, ‘tmea |5 of the essence in this contract’,

Exclusive. Restricted 10 certain parties. Hence nonexclusive; not restricted o
certain partias, For axample, ‘Bondark Ltd holds exclusiva distnbuticn rights in
respect of the product in the defined territory’

Execution, (1) The carrying out or performance of something {e.g. the terms of a
contract); or (2} the signature of a contract. For example, "the parties executed the
contract’,

Express. Clearly statad, For example, 'the contract contains exprass wamantias’,

Facilitate, To make easy or make easier, For example, ‘implementation of the
contract was facilitated by the assistance given by expert adwisers’.

Fit. Suitable for a particular rake or pasition. For example, ‘the judges ook the view
that Mr Jonas was not fit to run a public company”.

Fixture, an item, usually a piece of equipment or furniture, which is fixed into
position.

Forbearance. The act of refraining from enforcing a debt. For example, 'the
suppliers’ forbearance in extending credit to the company meaant that the
company was able to continue trading”.

Copyrighted material



Hidden page



Glossaries 297

maore pecpel having the same specified relationship to 2ach other; (3) shared by
two or more people; (4) joint. For example, 'no assignmeant may take place without
the parties’ mutual agrasment in writing'.

Nevertheless. In spite of that. For example, ‘nevertheless, the contract remains
invalid”,

Notice, Informaticn or waming addressed 10 a party that something is going to
happen or has happened: a notification. See also due notlee. For example, ‘any
notice required to be served under this contract must be served in accordance

with paragraph 18"

Notwithstanding. Despite. For example, ‘the parties want ahead with the deal
notwithstanding Statchem’s financial problems”

Mull. invalid, having no kegal force. For example, "the contract is null [and void]".

Omission. A failure to do something that one was supposad to do. For example,
“an omission may render the contract woid',

Onerogus. Invokving much effort and difficulty. For example, ‘the duties laid upon
the company are onerous’.

Pass. Transfer oo or inherit. For example, 'the property passed to his successors’,

Prefer [charges). To put forward for consideration by a court of law: Usually used
with refarence to criminal charges, For example, ‘charges were preferrad’.

Provenance. The arigin or early history of something, For example, the
provenance of this document |5 uncarain’

Provision. A term or clause of a contract. For example, ‘the contract containg
provisions dealing with termination’.

Provisional. Made for present purposes and may be changed later. For example,
‘a provisional agreement’,

Purport. Falsely claims to be. For example, ‘a purported assignment is one made
without the prios written agreement of bath parties’

Reasonable. (1) Fair and sensible; (2} appropriate in & particular situation; (3)
fairty good; (4) not too expensive,

Rebut. Dppose Dy contrany evidence, disprove or contradict something, For

example, 'this presumption can be rebutted on the producton of evidence to the
contrary’.

Reciprocal. Given or done in return, or affecting two parties o & contract equalby.
For example, 'the contract contains reciprocal obligations regarding payment’,

Recognise. To accept as legally valid, For example, ‘the court refused to
recognise the judgment made in the foreign court’.
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rRedemption. Return or payment of property offered as security for a debt.
- Redemption date is the date upen which this occurs. For example, ‘redemation of
* the mortgage will take place when the last instalment is paid upon it'.

" Redress, Legal remedy or relief, For example, ‘the innocent party has the right to
- seek redress'.

: Remedy. Any method available in law 1o enforce, protect or recover rights,
- usualhy available Dy seeking a court order, For example, "the primary remedy s 10
- clalm damages”.

- Render. Delver, provide, present for inspection. For example, ‘the company
agraes to render the poods for inspection”.

- Revoke. To cancel, annul, or withdraw, For example, “we revoked the order we
had placed’.

: Solicit. Ask for or try to obtain something (2.8. business) from somecna. For
 example, "the employes is prohibited from seeking to solicit business from the
- company”.

Stipulate, Specify, reguire or demand. Hence stipulation. For example, ‘the
contract stipulates that all payments be made in US dollars’.

 Stipulation. An essenual term or condition of an agreement. For example, 'the
- contract contains a stipulation that all payments be made in US dollars”.

| SLCCESSOr. A person or corporation that inherits something (e.g. the benefit of &

* contract] from another person or corporation. For example, "Statcham is the

- successor of Alftech and accordingly now has the benefit of Alfech’s contracts
with third parties’.

- Sundry, Of various kinds, For example, telephonas, televisions and sundry other
- appliances’.

: supersede. Take the place of, override. For example, 'this contract supersedes all
previous agreements betweean the parties’.

Severance. The removal of ane part of the contract from the rest of the contract
- without affecting the validity of the rest of the contract. For example, ‘the
| severance clause seeks to ansure that the contract will not be renderad wholly
. invahd if one part of it is deleted’,
- Term. {1) A substantive part of a contract which creates a contractual obligation.
For example, ‘ane of the terms of the contract deals with delivery of the goods’.

: {2) The period during which a contract is in force, For @xample, the term of this
- conract shall be five years from the date of execution’,

: Transaction. An act or series of acts carried out in the ordinary course of
business negotiations. For example, ‘tha company engaged in a number of
- fransactions’,
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unenforceable. Not capable of being legally enforced, not legally binding. For
example, ‘this contract is unenforceable’.

Uphold. To confirm {e.g. the validity of a decision). For example, “the appeal court
upheld the decision of the lower court’.

Usage. (1) The acoion of using something or the fact of being used (82, ‘& survey
of watar usage’). (2} The way in which words ara used in a language (8.8, "this
wird 15 o longer in common usage’}

Vendor. seller,

Venue, The place at which something occurs or is located. For example, ‘the
arbitration venue shall be the International Chamber of Comimearncs in Gensva’.

Void. Having no legal effect. For example, "the contract is void due to lack of
consideration’.

Voidable. Capable of being set aside. For example, "the contract is voidable as a
result of the other party's breach”,

Whereas. While. This word is often used in recitals in contracts. For example,
"Whereas the Company is the owner of certain intellectual property rights . .\

Here are some axamples of standard phrases that are commonly encounterad in
business contracts based on British or Amearican drafting standards.

Accord and satisfaction. The substitution and performance of a new set of
abligations under a contract, by means of which the parties to the contract are
releasad from their origingl abligations.

Actions, costs, claims and demands, A catch-all dafinition including court
cazes, costs, formal demands for payment, ete.

Act of God, An accident or event that arises independently of human imervention
and that is entirely dus to natural causes @.2. an earthguakal.

Aggregate amount, An amount calculated by combining different itams,

Apggrieved party. "Aggrieved party’ 15 a term used to describe a party to the
confract in a situation inwhich that party has the right 1o bring a claim in respect
of breach of contract by the other party 1o the contract, See also innocent party.

An adverse effect. & harmful or prejudicial effect.
Annexed hereto. Attached to this document.
Arising out of. Resulting from.
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As contemplated by this agreement. As intended by this agreement.

As hereinafter defined. As defined later in the cantract, These words alert the
readar to the likelihood that the contract contains a definitions saction in which

the words "the Territory” will be given a defined meaning for the purposes of the
contract.

As per . .. Inaccordance with . .

At any time after the signature of this Agreement, Ever. The obligation is not
time-lmitad.

Bear the costs of. Be responsible for paying the costs of.
By reason of. Because of.

Capacity to enter into and perform. Legal right to sign a contract so that it
becomes kegally enforceable and carmy out the obligations it contains,

Circumstances beyond reasonable control, Circumstances that the party
could not be expacted to have any control over.

Collectively referred to herein. Referred to as a group of things in this
confkract.

Completion date. The date on which the main terms of the contract are carried
out and ownership of goods is transferred from one party to anather.

Construed in accordance with. Interprated according to.

Defaulting party. A party to a contract who has defaultad on his or her
obligations. See alzo non-defaulting party.

Defective part. & broken or faulty component.
Deliver up. Deliver, provide.

Discharge of contract/liability/obligation. The termination of & contract/
liability or obligation, usually by performance.

Disclosure letter, & document in which the sellers of a company set out all the
facts already revealed to the buyer, which breach the warranties contained in the
contract, it is usual practice for the buyer then to agree that it cannot sue for
breach of warranty caused by this disclosure,

Due notice, Proper notice; notice in accordancea with the requirements of the
contract andsor the law

Due and owing. Owed; of money that must be paid by one party t another.

Duly authorised representative. Someone who has been given authority by
ona of the relavant parties to do certain things, which are usually things that will
legally bind that party.
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Duly organised and validly existing. (of a company) Grganised according to
the applicable company regulations, having proper kegal status and not being
bankrupt.

Duplicate contract. An exact copy of the criginal contract. See also
counterpart.

During the currency of this Agreement, During the pariod of this contract
Engaged in the business of. Involved in the business of
Enters into this agreement. Accepts, signs this contract,

Except as expressly provided in this Agreement. Unkess there s a clear
statement to the contrary in some part of the contract

Execution date. The date on which a contract is signed.

Execution of documents. The signature of documents so that they become
legally enforceabls

Exhihits attached/annexed hereto. Particular relavant documents attached o
an affidavit or statement as ‘exhibits’.

Expiration of a time-perod/limitation. When a time pened/limitation has
come toan end or run out.

Failure to perform . . . Failure to do somathing that was agreed to be done in
the contract.

Finally settled by arbitration. Resohved by arbitration with no possibility of
taking the dispute further in the event that one of the parties does not like the
cutcome,

From the date hereof, From the date this contract is signad,
Furmish with. Provide to (someone},

Give and execute all necessary consents. Provide all agreements that are
required and sign and do all things necessary o ensure that they are legally
anforceable.

Going concem, A viable, ongoing business which may, for example, be sold as
such {therefore the sale price takes into account the value of the goodwill of the
Business) rather than as a sale of indiwvdual assats.

Hold harmless. indemnify.

In any manner that the parties may determine. in any manner that the
partias may decida.

In consideration of, Az a contractually binding promise made in return for the
pramisa made by the other party.
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Incorporated herein. Contained in this contract or to be treated by the parties
as containad in the contract.

Incur expenses/fees. To run up or make cnesalf liable to pay expensas or feas,
In liew of. Instead of

Innocent party. A party to a contract which has not defaulted on his or her
contractual obligaticns in circumstances where the other party has defaulted.

In respect of/in respect thereof. Concerning.

In satisfaction of debts, In paymant of debts,

Instrument in writing. A formal written legal document.

In witness whereof. To confirm my agreemeant to the terms of this contract’.
Legally binding. Legally enforceabla,

Liable to the other. Respansible in law to the ather,

Make good. Repair, replace or renaw something.

material breach. A serious breach of a major term of the contract.

Materal term. & significant or important term of the contract.

Matters of a product liability nature, Matters relating to manufactunng
defacts in the products.

Mutual consent. Both parties agree ito a certain proposition).

Mutual covenants and agreaments. Things bath parties have agreed in the
contract.

Negotiation, drafting and execution, All the stages of drawing up the
agreement Including negotating i, wiriting Ik, and signing it o that it becomes
legally enforcaable

Mon-defaulting party. A party to a contract that has not defaulted on his or her
contractual obl@ations. Also Known as the iInnocent party in circumstances when
the ather party has defaulted on his or her contractual obligations.

Motice of Default. A formal document advising a party to a contract that s'he
has failed to do something reguired to be done under the contract.

Motice shall be deemed served . . . Notice shall be treated or regarded for the
purposes of this contract as having been served . . .

notified from time to time hereunder, Advised to the other party when
necessary under the terms of this contract.

Of even date herewith/hereof Made on the same date as this agreament,
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Ab imitio (Latini from the beginning. For example, 'this agreement is void ab
initio”

Ad hoc {Latink: made ¢r done for a particular purpose. For example, "an ad foc
tribunal was set up to deal with the claims’.

Ad hominem (Latin); to an individual's interests or passions,; used of an argument
that takes advantage of the character of the person on the other side,

Ad infinitum (Latin; endlessly; forever, For exampla, this case seems to have
dragged on ad infinitum’,

Ad referendum {Latin); to ba further considerad. This oftan refers to & contract
that has been signed although minor points remain 1o be dacided.

Ad valorem (Lating, according to value (as opposed o volume).
A fartion (Latin}: more conclusivehy.

Annus et dies {Latin]: 2 year and a day.

A priori {Latin}; based on deduction rather than experience.

Bona fide {Latin): genuine, real. For exampls, ‘3 bona fide purchaser is interested
in buying the compary”.

Bona vacantia (Latin): property not distributed by a deceasad’s will and to which
na relativa is entitled on intestacy.

Caveat emptor (Latin: the buyer i< responzible for chacking the quality of goods
before purchasing them {itzrally, ‘let the buyer bewara"),

Circa (Latin: around or about” used for dates and large quantities; can be
abbreviated to o or ¢

Cagnoscentl (talian): people who are well informed about something. For
example, "the copnoscent agrae that this decision is unprecedented”.

De facto (Latind: In fact, whathear by right or not For example, 'she has acquired
de facta control of the company”.

De jure (Latin): rightful, by right 2.8, & de jure claim to the territorny).

Deus &x machina (Latin): an unaxpected event that saves an apparenthy
hopelass situation.

Eminence grise (French); a person who has pawer or influence without holding
an official posivon.

Et al (Latiny; and others, This is usad as an abbreviation in bibliographias when
Citing mulbiple editorship or authorship to save the writer the trouble of writing out
all the names. Thus, ‘John Smith et al., Texthook on Damages’.

Ex agquo et bono (Latink as a result of fair dealing and good conscience.
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For example, 'the court rejected her application. i ruled that she had no focus
standl to make an application in these proceadings”.

Mea culpa (Lating  my fault.

Modus eperandi (Latin): a way of doing something. For example, "his modus
aperand was fascinating to watch',

Mutatis mutandis {Latin): "that having been changed which had to be changed”
af “with the necessary changes’. The phrase is used in contracts to indicate that a
stipulation contained in one clause should also be applied in another part of the
contract once the necessary changes have been made,

Obiter dictum {Latin): a remark made in passing. Something said by a judge while
giving judgment that was not essantial to the decision in the case but which may

be of parsuasive authority In future cases. For example, ‘the judge said obiter that
there did appear &2 be some authority for the argument the defendant had made’.

Pace (Latin) despite,

Pari passu {Latin}: in aqual step. This term is often s2en in venture capital t2rm
sheets, and Indicates that one senes of equity will have the same nghts and
privilages as anothar,

Per annum {Latin}; for each year, For example, the director earned £250,000 per
annum before tax’,

Per capita {Latin): for each parson,

Per s (Latin): by or in itself. For exampke, “the government s not opposad to
further Eurapean integratizn per se, but it does have certain concerns about the
manner in which it is dong’.

Persona non grata {Latink a parson who is not welcome somewhera,

Per stirpes (Latin): among families. Usad by awyers in connaction with the
distrioution of inheritance.

Post eventum {Latin} © after the event.

Post mortem (Latin}: after death. Generally used as & noun to describe the
clinical invastigation of a dead body,

Prima facie {Latin: on the face of things: accepted as 50 until proved otherwise.
For example, ‘prima fache you appear to have a reasenable case, although | will
need further information before giving an informed gpinion on its merits’.

Procés-verbal (Franch): an informal racord or mamorandum of international
understandings resulting from negotiation.

Pro rata {Latin. proportional; proportionally.
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Pro tanto (Latink only 10 that extent, For example, the judge made an order that
- payments shoukd be made for a pericd of one year, pro fants'

- Quantum meruit {Latn): as much as he has deserved. In contract law it means

- something like the reasenable value of services and is imposed to avoid the unjust
ennchment of one party at the expense of another, it applies: (1) where a person

- amploys another to do work without agreement as o the compensation o be

- paid, the [aw implies & promise that payment will be made for tha services

~ provided in the amount that they merit; and (2) where there is 3 contract for a set

" amaunt, and this is not paid, the claimant may repudiate the contract and seek

 paymant on a quantum maruit basis,

Quid pro quo {Latink: a favour or advantage given in retum for something.

 Ratio decidendi {Latin: the reason for deciding; the principles of Bw on which
© the court reaches its decision.

_ Re {Latin}; with regard 10, in the matter of,

. Res ipsa loquitur (Latin): the thing speaks for itself A principle often applied in
the tort of negligence, which states that if an accident happens that is.of a kind

" that usually only happens as a result of negligence, and the circumstances that

- gave rsa o the acoident were under the control of the defendant, it may be

- assumed, unless there |s evidence (o the contrary, that the accident was caused

by the defendant’s negligence.

- Restitutio in integrum {Latin}; restoration to the oniginal pasition that existed
. betore the events which trigeered legal proceadings (re damages).

sic {Latink: thus, used in brackets In guotes to show that the writer has made a
: mistake. For example, "Jacgues Chirats {sic) opposed the plan'.

- Sine die (Latiny; (of proceedings) adjiourned indefinitely.

© Sine qua non (Lating; without which, not. Used to refer to anything indispensable,
. and without which another cannat exist

- Stet: let it stand or do not delete: cancels an alteration in proofreading; dots are
- placed under what is to remain.

- Sub judice {Latin): being considered by 2 court of law and therefore not to be
- publicly discussed elsewhera,

. Sub rosa {Latin}; literally ‘under the rose’; used to describe something that is
. orcurming but not on an official basis.

- Sui generis (Latin); unique, of its own kind.

* Travaux préparatoires (Franch): preparatony works that provide a background to
- the enactment of lkegislation.
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Ultra vires {Latin} beyond the powers. This descnbes an act by a public

authority, company ar ather body which goes bayond the limits of the powers that
it has.

Vis-a-wis (Franch): in relation to; a5 comparnad with.

|||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||

The following 5 a non-axhaustive list of speciic legal terminology and terms of art
aften found in commercial as well as certain other branches of law

Abandonment, The act of giving up the ownership of something covered by an
insurance policy and treating it as if it has bean completaly kst or destroyed.

Abatement. The propartienate raduction in the payment of dabts that takes
place if a person’s assets are insufficiant 1o settle with his or her creditors in full.

Absolute title. Ownership of a legal estate in registered land with a guarantee by
the statae that no ane has a better nght to that estate,

Acceptance. Consent, assent or approval. The acceptance of an offer to create a
contract must be unqualified and may be either by word of mouth or by conduct.

Account of profits. A remedy that a [igant can claim as an altemative ©
damages in certain circumstances, for example, in an acton for breach of
copyright. A succassiul claimant is entited to a sum of money aqual ta the profit
the defendant has made through wronging the claimant {e.2. by infringing the

claimant’'s copyright).

Accumulation. The continual addition of the income of a fund 5o that the fund
grows Indefinitehy.

Affidawvit, A swom written statemant generally used to suppart certain
applicetions, and also sometimes used as evidence in court proceedings. Also
known by the 12rm swom statement.

Agency. The relationship of principal and agent where the principal is bound by
contracts entered inta by the agent with third partes.

Agent. A person who ig employed to act on behalf of another person who is
knowen as the principal. The work of an agant is to conclude contracts with third
parties on bahalf of the principal.

Allotment. A meathod of acquinng previously unissued shares in a limited
Ccomparny in exchange for a capital contribution.

Annually. Every year.
Annul. To declare a contract to be no longer valid.
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Appurtenant, attached or annexed o land and enhancing the land or its use,

- Arbitration clawse, & clause in a contract in which the parties agree to submit &0
- arbitration if disputes arise between them.

- Arbitrator, an indepandent person wha is appointed by agreemeant betweean
. parties t0 a contract or Dy a court to hear and decide a dispute. The process is
. known as arbitration.

- Arrears, The accumulation of financial lizbilites that have not been sattled by
~ their due dates. For example, rent arrears occur when rent has not been paid as it
falls duse.

. Articles of association. Regulations for the managemeant of registered
~ companies. They form, together with the provisions of the memorandum of
- gssociation, the company’s constitution.

: Asset. Property: anything which can be turned into cash.

. Assignment. The ransfer of a legal rght by one legal or natural parson to
another,

- Audit A detailed inspection of @ companmy’s accounts by outside accountants
~ usually in connection with the preparation of the annual accounts of the company
© at the end of the vear. Hence auditor: a person who carries out such an
" inspection.
Authorised capital (nominal capital). The total value of the shares that a
- registered company is authorised to issue in orer to raise capital,

~ Bailment. The transfar of the possassion of goods by the owmer {the balfor) to
- another (the bailee) for a particular purpose, for example the hiring ar [0an of
- goods,

" Balance sheet. A document prasenting in summary form a true and fair view of a
- company's financial position at a particular time.

" Bankruptecy petition, An application to the court for a bankruptcy order to be
. made against an insohvent debtor,

i Bearer. A person n possession of a bill of axchange or promissory note that is
payable to the bearar,

- Best endeavours. Best efforts. An undertalking to use best endeavours to do
" spmething means that the parson giving the undertaking mist try to do what s/he
- has undertaken o do, but is not absolutely obliged to achieve it,

il of exchange. an unconditional ordar in writing, addrassad by one person
- {the drawer) to anather (the drewee) and signed by the person giving it, requiring
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the drawee to pay on demand a specified sum of maney 10 a specified parson (the
paves) or to the baarar

Bill of lading. A document acknowledging the shipment of a consignor's goods
for carriage by sea,

Bond. (1) A document issued by a government, local authority or other public
body undertaking to repay kong-term debt with interest; or (2) a dead by which
ane persan (the obligory commits himself or herself to do something or refrain
from doing something.

Bonus issue {capitalisation issue). A mathad of incraasing a companys issuad
capital by issuing further shanzs to existing company members,

Breach. The infringing or violation of a right, duty or law For example, ‘Statchem
have breached paragraph 14 of the contract by their actions’,

Burden of proof. The duty of a party to litigation to prove a fact in issue,
Generally, the burden of proof falls an the party who relies on the truth of a
particular fact to support thair argument,

Capacity. The legal compatence to entar into and be bound by the terms of a
contract

Capital (share capital). A fund that represents the nominal value of shares
issuad by a company,

Capital allowance. & tax allowanca for businessas on capltal expenditure on
particular items {e,g. plant and equipment),

cargo. Goods other than the personal luggage of passengers carried by a ship or
aircraft.

Cartel_ A national or international association of indepandant erterprises formad
o create 8 monopaly in a given industry.

Charge. {1) an interest in land securing the payment of money {see also
mortgage); or (2) an interest in company property created in favour of a eraditar to
sacurae the amount owing.

Charterparty. A written contract in which & person {the charterer) hires from &
shipowner, in return for the payment of freight, the use of 5 ship or part of it for
the transport of goods by sea.

Chattel. any property other than real estate.

Chose in action. & right {e.2. to recover a debt] that can be enforced by legal
action.

Claimant, A parson (oF CoOmpany, oreanisation etc) who makes a claim against
ANOtHEr parson {or coempany, organisation) in court or other dispute-setlement
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venue (e.g. an employment tribunal, an arbitration tribunal tc). See also
~ defendant.
. Class rights. any nights attached to a class of shares, for example preference
- shares. 5uch rights relate t© dhidend, return of capital and voruing rights.

Clause. A =entence or paragraph in a contract.

. Clearance. Either (1) a certificam acknowledging a ship’s compliance with
© customs requirements; or (2) an indication from 2 taxing authority that a certain
- proviso does not apply to a particular transaction.

 Collateral. Security that is additlonal to the main secunity for a debt, For examphe,
a lender may require as collateral the assignment of an insurance palicy in
- addition to the principal security of a mortgage on the borrowar’s home,

_ Collateral contract. A subsidiary contract that induces a person to enter inta a
- man contract.

- Collusion. An improper agresment or bargain between parties that one of them
- should bring proceedings against the ather.

~ Commission. A sum payable to an agent in return for the performance of a
particular senvice.

~ Compulsory purchase, The enforced purchase of land for public purposes by a

© statutory authority.

~ Condition. A majoer tarm of a contract, which is regarded as being of the essence
of the contract. Breach of a condition is a fundamental breach of contract that

- antitles the injured party to tréat the contract as discharged. Contrast with
warranty.

- Confidentiality. Refers to information — generally important commercial secrets
. —that Is given in confldence and may not be disclosed to spaciied classes of

- paople, ganerally persons outside tha firm. Hence confidentiality agreement -
- an agreamant wheraby a person agrees not to disclose specified information.

- Consent, Agreement of compliance with a course of action or proposal. For
- axampla, 'no assignment shall be vald unless both parties have ghen their
- consent in writing prior to the proposed assignment being made’,

. Consideration. An act, forbearance, or promise by cne party to a contract that
- constitutes the price for which the promise of the other party is bought.

Consideration |s essential to the validity of any contract other than one made by
- daed.

i Construction, Interpretation. For example, ‘on propar construction of this clausa,
- it appears to mean that assignment s not permitted under the contract’.

" Construed. Inkerpretad. For example, ‘paragraph 10 shall be construed in the light
- of the provisions of paragraph 17",
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defined territory on terms that no other distributor will be granted similar rights
i the same terrtary by the same company.

Execution, (1) The carrying out or performance of something {e.e. the terms of a
contract); or (2) the signature of a contract or other legal document. For example,
‘the parties executed the contract’.

Expropriation. The taking by the state of private property for public purposes,
normally without compensation.

Factor. An agent entrustad with the possession of goods (or documents of tithe
representing goods) for the purposes of sale.

Fiduciary. A person who holds a position of trust or confidence. A fiduciary
relationship exists, for example batwaan company directors and their
shareholders,

Flotation. A process by which a public company can, by issuing securities {shares
or debentures) raise capital from the public, for example by way of a prospectus
isslie In which the company tself issues a prospectus invitng the public to
ACOUing securities.

f.0.b. (free on board) contract. A type of contract for the international sake of
goods inwhich the sellers duty is fulfillad by placing the goods on board a ship.

Frustration. The termination of a contract caused by an unforeseen event that
makes performance of the contract impossible or ilegal. it is also referred o as
force majeure, Frustration brings the contract to an end and automaticalky
discharges the parties from any further obligations in relation to it

Furnish. To provide or send something. For example, ‘the distibutor agrees to
furnish salas information to the Company”,

Gaming contract. A contract immolving the playing of a game of chance by any
number of people for money or money’s worth. Gaming contracts are generally
voidl and no action can be brought to enforce them.

Garnishee. A person who has been warned by a court to pay a debt to a third
party rather than to his or her creditor.

General damages. (1) Damages ghiven for losses which the law presumes are the
natural and probable consequences of a wrong (2.g. libel is presumed to hawve
damaged someona’s reputation without proof that that person’s reputation has
actually suffered). (2) Demages given for a [oss that cannot be precisely estimated
{2, for pain and suffering). See also special damages.

Goodwill, The advantage arising from the repuiation and trade connections of a
business,

Good faith. Honesty. An act carried out ‘in gocd faith' is one carnied out with
honest intentions.
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Motice. Information or waming addressed to a party that something is g0ing to
 happen or has happenead; a notification. For example, ‘any notice required to be
" sarved under this contract must be served in accordance with paragraph 18",

* Notice of severance. The formal notification that a joint tenancy is to be
severed, craating & tenancy in Commaon.

: Motice to quit. The formal notification from a landlord 10 a tenant {or Vice versa)
- terminating the tenancy on & specified data.

© Null. Invalid, having no kegal force. For exampla, ‘tha cantract is null [and void]”,

~ offer. An indication of willingness to do or refrain from doing something that is
capahla of haing converted by acceptance into a legally binding contract.

" Omission. A fallure to do something that one was supposed to do, For example,
. 'an omissian may render the contract void”.

© Onerous, Invohing much effort and difficulty. For example, ‘the duties laid upon
- the company are onersus’

- Option. A right to 4o or not t0 do something, usually within a specified time, For
. axampla, an option to purchase land gensrally gives the right for & person to have
_ first refusal on the purchase of a piece of land within a specified tima penicd,

: ordinary shares, These shares make up the risk capital as they carry no prior
. rights in relation to dividends or return of nominal capital,

- Parol evidence rule. The rule that oral evidence cannat be given to contradict,
 alter or vary & written document unless there are alleganons of fraud ar mistake.

 Patentee. A parsOn Or company that owns patent rights in respect of an
~ imvention.

: Patent agent. An expert who prepares applications for patent.

: Petitioner. A person who presents a petiton 1o the court (8.2, a divorce petition
or a patition for bankruptcy). See also respondent.

Piracy. (1) Any illegal act of wiolence, imprisonment or robbery committed on a
- private ship for personal gain or revange, against another ship, people or property
- o the high seas. (2} (n marine insurance) One of the risks covered by a marine
. Insurance policy, which extends bavond the criminal offence to inclede a revolt by
. the crevr or passengers and plundering 2enarally, (3) infringement of copyright,

~ Fre-emption. The right of first refusal to purchase land in the event that the
~ grantor of the right should decide to sell.

- Preference. {1) Where an insoivent debtor favours ane particular creditor (for
example by paying one creditor in full when there is no possibility of paying the
 others). (2) A floating charge created for tha benefit of an existing creditor within

- one year before the commencamant of winding-up.
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special damages. (1) Damages given for [0sses that are not presumed but hawve
 been specifically proved. {2) Damages given for kesses that can be quantified

" fe.g. loss of eamings).

: Special resolution. A decision reached by a majority of not less than 75 per cent
of company members woting In person oF by proxy at a general meeting.

: Specific performance. A court order o a person to fulfil their obligations undear
* & contract, The remedy is only available in cartain cases, ganarally those in which
- the payment of damages would not be a sufficient remedy.

- Stakeholder. One who holds money as an impartial obsenver, S/he will part with
it only if bath parties agree or if ordered by the court.

* Stamp duty. A tax payable on certain legal documents specified by statute, for
_example transfers of land and other property.

© Statement of claim. A document filed with the court and served upon the
- defendant in & court action that sets out the matenal facts and argument on
- which a claim is based.

- Statutory instrument. subordinate legislation made undear the authority of 3
statiie,

- Statutory rights. Rights provided by a statute, that is, by an Act of Pariament.

" Strict liability. (1) In cniminal law, liability for a crime imposed without the need

* for proving that the accused intended to causa the harm done by the crimea

. {applicable in product liability and road traffic offences), {23 In tort law, liability for a
' wrong that is impasad without the claimant having to prova that the defendant
Wwas at fault ;applicable in product liability and defamation claims).

: subsidiary. A subsidary company is one that is controlled by a holding company.
 Surety. A guarantor,

- suspended arder. An order that does not take effect immediately. In civil claims,
- a suspendad order is generally made on certain terms that the defendant must
_ fulfil. If the defendant fulfils these terms, the order will eventually be dismissed.

: Tenant. A person —of a company — 1 whom a lease or enancy s granted, See
- alse landlord.

Tender, An offer o supply goods or services, Normally a tender must be accepted
~ to create a contract,

- Term. (1) A substantive part of a contract that creates a contractual obligation.

For example, "ane of the terms of the contract deals with delivery of the goods’.
{2) The period during which a contract is in force, For xamplha, ‘the term of this
- contract shall be five years from the date of execution”,
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Termination clause. A clause in a contract which specifies the manner in which
the cantract will or may be terminatad.

Testator. A person who makes a will.
Title. A person’s right of ownership of propearty.
Title deeds. The documents that prove a person’s awnership of land.

Trustee. A parson having & nominal title to property that s/he hokds for the
benefit of one or more others, the beneficiaries.

Undertaking. (1) & promise to do or not t0 do a spacified act. In the English legal
gystem, an undertaking given by a soliciar to the court or 10 anather soliciar is
binding, and failure to fulfil it may result in professional disciplinary action being
taken. (2) A business,

Undue influence, A doctrine which states that if a person enters into an
agresment in circumstances that suggast that s/he has not bean allowead to
exercisa free and deliberate judgement on the matter, the court will sat aside the
agreement.

Void, Having no legal effect, For exampie, "the contract is void due to lack of
consideration’,

Walver. The act of abandoning or refraining from asserting a legal right, for
example by agreeing to a variation of the oniginal tarms of a contract,

Warranty. (1) {in contract law) A term or promise in a contract, breach of which
will entite the innocent party tO damages but not to treat the contract as
discharged by breach. {2} {in insurance law} A promise by the insured, breach of
which will entitle the insurer to treat the contract as discharged by breach,

Winding-up. & procedura by which a company can be dissolved. it may bhe
instigated by mambears or creditors of the company oluntary winding-upl or by
crder of the court {compulsery winding-ug).

Without prejudice. A phrase used to enable parties to negotiate settlement
without imphyving any admission of liability, Letters and other documents headead
‘withiout prejudice’ may not be produced as evidence in any court proceedings
without the consant of both parties,

Witness statement, A statement made by a witness for the purpase of court
proceedings, which sats out the evidence 1o which the witness will testify.

Written resolution. A resolution signed by all compary members and treated as
effective, even though it is not passed at a8 properly convened company mesting.
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